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PREFACE 


Having  spent  forty  years  of  my  life  in  the  active 
practice  of  law  in  the  City  of  New  York,  and  having 
been  engaged  in  many  celebrated  cases  in  Avhich  life 
and  liberty  were  at  stake,  and  in  almost  every  variety 
of  noted  litigation  involving  amounts  ranging  from 
one  hundred  dollars  to  one  hundred  millions  of  dol- 
lars, it  has  occurred  to  me  that  sketches  of  a  few  of 
these  cases,  with  (in  some  instances)  my  arguments  in 
them,  might  be  of  sufficient  interest  to  the  profession 
and  the  general  public  to  be  worthy  of  publication. 
There  are  a  few  cases  of  peculiar  and  extraordinary 
character  which,  if  published,  never  lose  their  interest. 
I  have  endeavored  to  embrace  such,  and  only  such,  in 

this  volume. 

H.  L.  Clinton. 
New  Yoek,  April,  1896. 
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CHAPTER  I 

Admission  of  Mr.  Clinton  to  the  Bar  in  May,  1846. — Peculiar  Features 
of  Legal  Practice,  and  of  Judicial  Proceedings  at  that  Time. 

In  1S46,  at  the  May  Term  of  the  Supreme  Court  of  the 
State  of  Kew  York,  held  in  the  City  of  l^ew  York,  Henry 
Lauren  Clinton  was  admitted  to  the  Bar;  he  having  read 
law  in  the  office  of  David  Graham,  one  of  the  most  em- 
inent lawyers  of  that  day.  The  Supreme  Court  then 
consisted  of  three  Judges,  who  held  four  terms  a  year : 
one  in  the  City  of  Kew  York,  one  in  Albany,  and  two 
in  other  parts  of  the  State.  Charles  O'Conor  and  James 
E".  Piatt,  of  'New  York,  and  Hamilton  Spencer,  of  Utica, 
were  appointed  by  the  Court  to  examine  the  applicants 
and  report  upon  their  qualifications  for  admission.  The 
position  of  Mr.  O'Conor,  even  at  that  early  day,  was  in 
the  front  ranks  of  the  Profession,  not  only  in  the  City 
and  State  of  ISTew  York,  but  in  the  United  States.  Mr. 
Clinton  greatly  admired  him,  and  Avas  in  the  habit, 
when  it  was  practicable,  of  attending  trials  conducted 
by  him.  He  was  often  opposed  by  Ambrose  L.  Jordan, 
another  of  the  great  lawyers  of  that  time.  Mr.  Clinton 
considered  it  a  great  treat  to  witness,  as  he  often  did, 
the  forensic  contests  between  them  in  important  cases. 
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In  the  exercise  of  great  ability  and  zeal  on  behalf  of  his 
client,  and  in  the  unstinted  use  of  sarcasm  and  invective, 
it  was  not  easy  to  say  which  w\is  the  superior.  Mr. 
O'Conor  was  noted  for  the  bitterness  of  his  assaults 
upon  the  opposing  side  ;  while  Mr.  Jordan's  peculiarities 
in  the  same  direction  w^ere  such  that  he  Avas  familiarly 
called,  "  aqua  fortis  Jordan."  The  class  of  applicants 
for  admission  at  the  May  Terra  was  large,  consisting 
of  about  a  hundred  or  more,  who  came  from  all  parts 
of  the  State.  As  they  were  seated  they  were  ar- 
ranged alphabetically,  in  respect  to  their  surnames, 
which  placed  Mr.  Clinton  about  twelve  or  fifteen  from 
the  head  of  the  class.  Mr.  O'Conor  commenced  the  ex- 
amination. He  stated  a  supposititious  case  (that  is,  he 
specified  certain  facts),  and  asked  the  one  at  the  head  of 
the  class  what  legal  proceedings  he  would  take  if  ap- 
plied to  in  such  a  case.  The  student,  instead  of  saying 
frankly  that  he  did  not  know,  not  being  familiar  with 
the  subject,  answered  Mr.  O'Conor's  question.  His  an- 
swer was  wrong.  He  specified  the  course  he  would 
take.  His  answers  to  further  questions  were  all  blun- 
ders. Mr.  O'Conor's  countenance  indicated  no  dissent 
from  the  answers ;  and  he  proceeded  to  question  the 
next  one  in  the  class,  from  the  point  at  which  the  first 
stopped.  This  student,  assuming  that  the  answers  of  the 
first  one  were  correct,  stated  what  further  proceedings 
he  would  take,  which,  of  course,  were  all  wrong.  Mr. 
O'Conor  began  with  the  third  in  the  class  where  the 
second  left  off.  In  response  to  ingenious  questions, 
he  stated  what  additional  proceedings  he  would  take. 
In  this  way  Mr.  O'Conor  interrogated  every  member 
of  the  class  ahead  of  Mr.  Clinton,  beginning  with 
each  one  where  the  one  above  him  had  ended.  They 
all  doubtless  thought  their  answers  were  very  accu- 
rate, as  there  was  nothing  in  Mr.  O'Conor's  manner 
nor  in  any  of  bis  questions  to  indicate  the  contrary. 
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The  legal  proceedings  which  these  students  said  were 
appropriate,  and  which  they  would  take,  in  the  hypo- 
thetical case,  were  a  curious  medley.  They  described 
an  application  of  the  attorney  for  an  order  of  arrest, 
the  granting  of  the  order  of  arrest  by  a  Judge  of  a  Court 
of  Record ;  and  various  proceedings  based  upon  such 
order.  The  proper  remedy  in  the  case  put  by  Mr. 
O'Conor  would  have  been  proceedings  under  a  Stillwell 
warrant.  By  the  time  he  reached  Mr.  Clinton,  Mr. 
O'Conor  had  exhausted  about  every  question  his  inge- 
nuity could  suggest.  The  examination  of  Mr.  Clinton 
was  as  follows : 

Mr.  O'Conor.  "  Do  you  agree,  Mr.  Clinton,  with  those  in 
the  class  above  you?" 

Mr.  Clinton.  "  No,  sir." 

Mr.  O'Conor.  "  Suppose  such  proceedings  as  those  above 
you  in  the  class  described  had  been  taken,  and  you  were 
retained  on  the  other  side  ;  what  steps  would  you  take  ? 
Please  state  them  in  their  order.  " 

Mr.  Clinton.  "  First,  I  would  apply  to  strike  the  attorney 
from  the  roll  who  applied  for  the  order  of  arrest.  Second, 
I  would  have  the  judge  who  granted  the  order  of  arrest 
impeached,  and — " 

Mr.  O'Conor.  "Bring  an  action  for  false  imprisonment 
against  all  parties  ?" 

Mr.  Clinton.  "  Yes,  sir." 

Mr.  O'Conor  asked  Mr.  Clinton  no  more  questions. 
From  the  severe  rebuke  to  those  above  him,  which  was 
implied  in  Mr.  Clinton's  answers,  he  supposed  he  had 
made  enemies  of  the  whole  of  them ;  but  they  soon  hov- 
ered around  him  and  said :  "  When  the  examination 
comes  around  again,  please  post  us." 

Some  five  or  six  years  afterwards,  whenMr.  Clinton  and 
many  other  lawyers  were  in  Albany  attending  the  Court 
of  Appeals,  the  incident  above  described  was  brought  up. 
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The  lawyers  generally  put  up  at  Congress  Hall,  a  fa- 
mous hotel  of  that  time,  located  near  the  Capitol,  in 
which  the  Court  held  its  sessions.  At  dinner  the  lawyers 
sat  together. 

Prominent  among  them  was  Mr.  O'Conor.  The  din- 
ner having  well  progressed,  w^hile  sipping  their  wine  con- 
versation ran  upon  legal  anecdotes  and  incidents,  as  is 
always  the  case  when  lawyers  are  together  and  oppor- 
tunity offers.  The  subject  of  examination  for  admis- 
sion of  students  to  the  Bar  came  up.  Mr.  O'Conor 
said  he  would  tell  them  one  of  the  best  things  he  ever 
knew,  which  occurred  in  an  examination  in  ]S"ew  York 
City,  conducted  by  him  a  few  years  since.  He  then 
stated  the  course  of  the  examination  above  described. 
He  gave  Mr.  Clinton's  answers  word  for  word  in  re- 
sponse to  questions  put  by  himself.  Mr.  Clinton  at  the 
time  was  sitting  next  Kobert  H.  Morris,  'who  had  been 
Recorder  and  Mayor  of  New  York,  and  who  was  after- 
wards a  Judge  of  the  Supreme  Court.  Mr.  Clinton  said 
to  Mr.  Morris  :  "  If  you  will  promise  on  your  Avord  of 
honor  not  to  say  anything  about  it,  I  ^vill  tell  you  who 
was  the  young  man  referred  to."  Mr.  Morris  promised 
faithfully  that  he  would  not.  Mr.  Clinton  then  informed 
him  that  he  was  the  person,  upon  Avhich  the  following 
instantl}^  occurred  : 

Mr.  Morris.  "  Who  was  that  young  man,  Mr.  O'Conor, 
that  made  such  answers  ?" 

Mr.  O'Conor.  "  I  don't  know." 

Mr.  ^Morris.  *'  What  part  of  the  State  was  he  from  ?" 

Mr.  O'Conor.  "  I  don't  know  that  ;  but  wherever  lie  is, 
if  he  has  not  yet  reached  the  head  of  the  Profession  I  have 
no  doubt  he  is  well  on  in  that  direction." 

Mr.  Morris  (turning  to  Mr.  Clinton).  "Mr.  O'Conor,  per- 
mit me  to  introduce  you  to  that  young  man." 

Of  course  there  "was  a  laugh  at  the  expense  of  Mr. 
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O'Conor,  who,  although  he  was  not  acquainted  with  Mr. 
Clinton  at  the  time  of  the  examination,  became  ac- 
quainted with  him  very  soon  afterwards,  and  had  known 
him  well  and  been  on  friendly  terms  with  him  ever  since. 
There  were  certain  peculiar  features  appertaining  to 
the  practice  of  law  when  Mr.  Clinton  was  admitted  to 
the  Bar  which  must  seem  strange  to  lawyers  of  the  pres- 
ent generation.  With  reference  to  the  Judges,  an  ex- 
traordinary system  of  fees  prevailed.  Whenever  a  Judge 
signed  his  name  to  an  order  he  was  entitled  to  a  fee  of 
one  dollar.  In  Chambers  when  a  lawyer  or  a  clerk 
from  a  law  office  handed  up  an  order  for  the  Judge  to 
sign  he  handed  up  a  dollar  with  his  papers.  If  the 
Judge  did  not  sign  the  order  he  lost  his  dollar.  When 
the  order  was  signed  and  served  the  other  side  was 
pretty  sure  to  apply  for  an  order  to  show  cause  why  it 
should  not  be  vacated,  and  on  the  payment  of  a  dollar 
the  order  to  show  cause  Avas  usually  granted.  Although 
hundreds  of  orders  might  be  granted  in  a  single  day  by* 
the  Judge  at  Chambers,  he  got  a  dollar  for  each  order. 
In  'New  York  City  the  Judges  of  the  Superior  Court  and 
the  Judges  of  the  Common  Pleas  pooled  their  fees. 
There  being  at  that  time  three  Judges  in  each  Court,  no 
matter  what  Judge  sat  at  Chambers,  he  had  but  one- 
third  of  the  aggregate  fees  received.  These  fees  proba- 
bly amounted  to  five  or  six  times  their  salaries.  In  the 
Supreme  Court  there  was  but  one  Judge  who  could  take 
fees,  and  he  was  known  as  the  Circuit  Judge.  The 
aggregate  amount  of  his  fees  was  said  to  be  enormous. 
The  share  of  fees  received  by  each  Judge  of  the  Supe- 
rior Court  and  of  the  Common  Pleas  and  by  the  Circuit 
Judge  was  supposed  to  be  'between  twelve  and  fifteen 
thousand  dollars  per  annum.  In  those  days  a  dollar 
went  as  far  as  four  or  five  dollars  at  the  present  time, 
so  that  each  of  the  Judges  received  compensation  which 
would  be  equivalent  to  not  less  than  fifty  or  sixty  thou- 
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sand  dollars  or  more  per  annum  at  the  present  time. 
The  consequence  was  that  the  best  legal  talent  at  the 
Bar  was  quite  willing  to  accept  a  seat  on  the  Bench.  It 
is  doubtful  whether  any  lawyer  in  the  city  netted  from 
his  practice  annually  anywhere  near  as  much  as  the 
annual  compensation  received  by  each  of  the  Judges. 
Lawyers'  fees  at  that  time,  compared  with  the«fees  of 
the  present  day,  were  very  small.  Fifty  dollars  for  try- 
ing an  important  case  in  the  Circuit  or  in  the  Superior 
Court  or  Common  Pleas,  if  it  did  not  take  more  than 
two  or  three  days,  was  considered  a  fair  compensation. 
Now  a  fee  of  a  thousand  dollars  would  be  no  more  than 
the  ordinary  compensation  for  services  then  rendered  for 
one  hundred  dollars.  The  expenses  of  lawyers  at  that 
time,  including  rent  and  clerk-hire,  were  very  small — 
not  more  than  a  fourth  or  fifth  as  much  as  at  the  pres- 
ent time.  Where  rent  for  a  first-class  law  ofiice  at  that 
time  was  six  or  eight  hundred  dollars  per  annum,  it 
would  now  be  from  three  to  six  thousand  dollars  and 
upwards.  Rents  of  dwelling-houses  were  small.  As 
good  a  house  in  a  fashionable  location  could  then  be 
bad  for  six  or  eight  hundred  dollars  per  annum  as 
can  now  be  obtained  for  from  three  to  five  thousand 
dollars. 

This  system  of  Judges  receiving  fees  was  abolished  by 
the  State  Constitution  which  went  into  effect  in  1848. 

Another  peculiar  feature  of  those  days  was  that  upon 
trial  of  cases  and  on  arguments  before  the  Courts  there 
was  no  appreciation  of  the  value  of  time.  Neither 
Courts  nor  lawyers  were  hurried.  There  was  ample, 
and  more  than  ample,  time  to  attend  to  all  business. 
Any  lawyer  could  be  as  slow  and  dull  and  tedious  as 
he  pleased,  and  consume  the  time  of  the  Court  without 
limit.  On  the  trial  of  cases  of  even  moderate  impor- 
tance one  Counsel  on  each  side  made  a  lengthy  opening, 
and  two  Counsel  on  each  side  at  the  close  of  the  evidence 


PECULIARITIES    OF   LEGAL   PRACTICE  7 

addressed  the  jury  at  great  length.  No  one  was  limited 
in  respect  to  time.  The  closing  addresses  to  the  jury 
would  occupy  two,  three,  and  four  days  where  now  only 
one  hour  on  each  side  would  be  allowed.  Trials  that 
now  would  consume  not  more  than  a  day,  or  a  half  a 
day,  would  then  occupy  a  week  or  more.  The  Judge 
who  presided  at  the  trial  and  Counsel  on  each  side  wrote 
out  in  long-hand  full  notes  of  the  evidence.  Even  the 
cross-examining  Counsel  took  notes  of  the  evidence  as 
he  went  along.  The  taking  of  testimony  was  a  slow 
process.  Any  one  could  require  a  witness  to  wait  until 
he  caught  up  with  him  in  writing  down  his  evidence. 
It  seemed  sometimes  that  the  object  of  a  cross-examina- 
tion was  defeated,  as  the  witness  had  a  chance  to  change 
his  evidence  before  it  was  written  down.  There  would 
be  frequent  discussions  as  to  what  the  witness  said,  and 
from  such  discussions  the  witness  would  be  able  to  per- 
ceive which  version  of  his  evidence  would  best  subserve 
the  side  on  which  he  testified.  When  the  discussions 
ended  it  would  be  left  to  the  witness  to  state  Avhat  he 
actually  said.  In  arguments  on  appeal  two  Counsel  on 
each  side  would  speak,  and  not  infrequently  each  one 
would  occupy  from  five  to  ten  hours.  As  an  illustra- 
tion of  the  liberties  Counsel  took  in  occupying  the  time 
of  the  Court,  Mr.  Clinton  remembers  that  on  one  occasion 
during  the  last  days  of  the  old  Supreme  Court,  before 
the  Constitution  of  1846  went  into  effect,  when  the  ses- 
sion was  held  in  New  York  City,  he,  in  company  with 
David  Graham,  went  to  the  Court.  A  case  was  on  argu- 
ment in  which  a  lawyer  named  Raymond  was  talking. 
When  the  Court  took  a  recess  for  dinner  Mr.  Graham 
and  the  Chief-Justice  walked  away  together.  Mr.  Gra- 
ham asked  the  Chief-Justice  what  was  the  nature  of  the 
case  on  argument.  The  latter  replied  :  "  Mr.  Raymond 
has  been  talking  for  five  hours,  and  we  have  not  the  least 
idea  what  the  case  is  about ;  but  George  Wood  is  on  the 
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same  side,  and  when  he  makes  his  closing  argument  he 
will  tell  us  all  about  the  case." 

Another  peculiarity  of  those  times  was  there  were 
no  exclusively  criminal  lawyers.  The  ablest  and  most 
distinguished  lawyers  in  New  York  City  gladly  ac- 
cepted retainers  in  criminal  cases  whenever  they  could 
get  them — in  fact,  they  gave  the  preference  to  criminal 
cases.  The  reason  probably  was  that  such  cases  brought 
them  prominently  before  the  public,  and  gave  them  an 
opportunity  to  add  to  their  reputation.  While  civil 
cases  rarely  excited  much  attention  on  the  part  of  the 
public,  the  whole  community  appeared  to  be  deeply  in- 
terested in  criminal  cases,  which  now  would  excite  no 
general  interest  whatever.  The  result  was,  criminal 
cases  were  well  and  ably  tried  on  both  sides.  The 
forensic  contests  in  these  cases  were  a  marked  feature 
of  the  times. 


CHAPTER  II 

Fire  Cases  against  the  City  of  New  York  to  Recover  Damages  in 
Consequence  of  the  Mayor  and  Two  Aldermen  having  Ordered 
Certaia  Buildings  to  be  Blown  Up  to  Arrest  the  Progress  of  the 
Flames  during  the  Great  Fire  in  1835. — Arguments  of  Daniel  Web- 
ster and  Others. — Peculiar  Characteristics  of  Chancellor  Walworth. 

During  the  great  fire  in  the  City  of  New  York  in 
1835,  by  order  of  the  Mayor  (Cornelius  Lawrence)  and 
two  Aldermen,  several  buildings  were  blown  up  to  ar- 
rest the  progress  of  the  flames.  This  action  was  taken 
in  pursuance  of  the  authority  conferred  upon  them  by 
Statute  (2  E.L.,  368,  Section  81).  The  Statute  further 
provided  that  all  persons  interested  in  any  building  so 
destroyed  might  have  their  damages  assessed  in  the 
manner  provided  in  the  Act,  and  that  they  should  be 
paid  by  tl>e  city.  According  to  the  construction  put 
upon  this  statute  by  the  Courts,  the  city  was  liable  not 
only  for  the  value  of  a  building  thus  destroyed,  but  for 
merchandise  or  other  personal  property  in  the  building 
at  the  time  of  its  destruction  belonging  to  the  owner, 
lessee,  or  occupant.  A  lawyer  named  Yan  Wagoner,  of 
good  standing  and  fair  ability,  brought  an  action  against 
the  city  in  the  New  York  Superior  Court,  on  behalf  of 
Lawrence  and  others,  for  goods  on  storage  in  one  of 
the  buildings  so  blown  up.  Mr.  Yan  Wagoner  brought 
quite  a  number  of  other  suits  in  the  same  Court  against 
the  city  to  recover  upon  claims  of  a  kindred  nature, 
which  aggregated  a  large  amount.  Had  he  succeeded 
his  fees  would  have  been  immense. 

As  David  Graham  at  that  time  was  Corporation  Coun- 
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sel,  he  acted  as  Counsel  for  the  city  in  these  cases.  He 
demurred  to  the  Complaints  (Declarations  they  were 
called,  under  the  old  system  of  pleading).  The  demur- 
rers were  sustained  in  the  General  Term  of  the  Superior 
Court.  Appeal  was  taken  to  the  Supreme  Court,  and 
the  decision  of  the  Superior  Court  was  affirmed.  The 
cases  were  afterwards  taken  on  appeal  to  the  Court  of 
last  resort,  then  known  as  the  Court  of  Errors,  which 
was  composed  of  the  three  Judges  of  the  Supreme  Court, 
the  Chancellor,  and  the  members  of  the  State  Senate, 
together  with  the  Lieutenant-Governor,  who  was  the 
presiding  officer  of  the  Court.  The  Judges  of  the  Su- 
preme Court  took  no  part  in  appeals  from  their  decisions, 
and  the  Chancellor  took  no  part  in  appeals  from  the 
Court  of  Chancery.  The  first  of  the  cases  (Lawrence 
and  others  vs.  the  Mayor,  &c.),  which  came  on  in  the 
Court  of  Errors,  was  argued  by  Mr.  Graham  for  the  city 
and  by  Mr.  Yan  Wagoner  on  behalf  of  the  other  side. 
"When  the  case  came  up  for  decision  in  December,  1844, 
only  sixteen  members  of  the  Court  who  had  heard  the 
argument  were  present,  nine  of  whom  voted  for  affirm- 
ance of  the  decision  of  the  Supreme  Court,  which  affirmed 
the  decision  of  the  Superior  Court  in  favor  of  the  city, 
sustaining  the  demurrer.  Seven  voted  for  reversal,  and 
the  case  was  left  necessarily  undecided.  Shortly  after- 
wards, and  at  the  same  term,  the  case  of  Russell  against 
the  Mayor,  <fec.,  of  New  York  (2d  Denio,  461),  which  in- 
volved substantially  the  same  questions  of  law,  came  up 
for  decision,  and  was  decided  in  favor  of  the  City,  twelve 
members  of  the  Court  voting  for  affirmance  and  seven 
for  reversal. 

Mr.  Yan  Wagoner,  who  up  to  this  time  had  been  so 
sanguine  of  success  that  he  deemed  it  unnecessary  to 
employ  additional  counsel,  became  alarmed,  and  con- 
cluded that  when  the  case  came  up  again  in  that  Court 
he  would  not  trust  to  his  own  advocacy.     He  deter- 
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mined  to  secure  upon  his  side  tlie  ablest  professional 
talent  in  the  United  States,  and  he  accordingly  retained 
Daniel  AVebster  and  Benjamin  F.  Butler,  the  latter 
having  been  Attorney-General  under  the  administrations 
of  General  Jackson  and  Martin  Van  Buren.  Subse- 
quently, and  in  the  summer  of  1845,  the  case  of  Law- 
rence and  others  against  the  Mayor  et  al.  came  before 
the  Court  of  Errors,  at  a  term  held  in  the  City  Hall,  in 
the  City  of  ]N"ew  York.  In  the  meantime  Mr.  Graham's 
term  as  Corporation  Counsel  had  expired,  and  James  T. 
Brady  had  become  his  successor.  Mr.  Graham  was  con- 
tinued, however,  as  Counsel  for  the  city  in  these  Fire 
Cases.  As  there  were  two  Counsel  upon  the  other  side, 
Mr.  Graham  associated  with  him  Joshua  A.  Spencer,  of 
Utica.  When  the  case  came  on  Mr.  Graham  objected 
to  a  reargument  of  it,  on  the  ground  that  the  legal 
principles  involved  in  it  had  been  decided  in  favor  of 
the  city  in  the  case  of  Eussell  et  al.  vs.  the  Mayor  et  al.^ 
which  was  similar  to  the  one  proposed  to  be  argued. 
Mr.  Butler,  in  opposing  Mr.  Graham's  motion,  contended 
that  there  were  points  of  substantial  difference  between 
the  cases.  He  made  a  strenuous  and  able  appeal  to  the 
Court  to  permit  the  case  to  be  argued.  There  really 
was  no  substantial  difference  between  this  case  and  that 
of  Kussell  and  others.  It  was  quite  apparent  that  the 
Senators,  the  Chancellor,  and  the  Lieutenant-Governor 
were  very  anxious  to  hear  Mr.  Webster.  But  for  the 
presence  of  Daniel  Webster  the  Court  w^ould  have  un- 
doubtedly refused  to  hear  the  case  reargued.  The  ob- 
jection of  Mr.  Graham  by  the  almost  if  not  quite  unan- 
imous vote  of  the  members  of  the  Court  was  overruled. 
The  argument  began  and  lasted  several  days.  After 
Mr.  Butler  on  the  one  side  and  Mr.  Graham  on  the 
other  had  delivered  very  able  and  powerful  arguments, 
each  occupying  a  day  or  more,  it  was  Mr.  Webster's 
turn  to  be  heard.     Mr.  Clinton,  who  had  taken  great 
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interest  in.  the  case,  as  he  was  in  Mr.  Graham's  office, 
and  had  familiarized  himself  with  the  law  applicable  to 
it,  having  to  a  small  extent  aided  in  the  preparation  of 
Mr.  Graham's  Brief,  observed  that  during  the  several 
days  the  case  had  been  on  Mr.  Webster  paid  the  closest 
attention  to  everything  said  by  the  Counsel  who  pre- 
ceded him.  He  was  very  prompt  in  his  attendance — 
alwavs  on  hand  a  considerable  time  before  the  Court 
opened.  Of  the  four  Counsel  engaged  Mr.  Webster 
paid  the  closest  attention,  and  apparently  was  far  more 
absorbed  in  the  case  than  any  of  the  others.  The  day 
Mr.  Webster  made  his  argument  the  weather  was  close 
and  hot,  and  the  courtrroom  was  densely  packed  with 
spectators.  His  argument,  which  occupied  about  five 
hours,  was  able,  logical,  and  powerful  —  perhaps  it  is 
enough  to  say  that  it  was  eminently  Websterian.  Mr. 
Clinton,  who  listened  with  closest  attention  to  every 
word  of  it,  thought  it  one  of  the  greatest  intellectual 
treats  of  his  life  to  have  heard  Daniel  Webster  in  his 
prime  deliver  one  of  his  great  legal  arguments.  Were 
he  to  select  one  word  to  express  everything  it  would  be 
"  majestic."  Webster's  figure  was  majestic ;  his  voice 
was  majestic ;  his  gesticulation  was  majestic ;  his  logic 
was  majestic;  his  eloquence  was  majestic.  It  seemed 
to  Mr.  Clinton  that  had  not  the  Court,  to  all  intents  and 
purposes,  decided  the  case  against  Mr.  Webster  before 
he  began  to  speak,  the  effect  of  such  argument  and  such 
oratory  must  have  been  irresistible,  and  have  resulted  in 
a  decision  in  his  favor.  Yet  practically  the  argument 
was  ineffectual,  except  to  excite  admiration  and  wonder. 
For  five  hours  of  that  hot  and  oppressive  day  the  scene 
in  the  court-room  was  grand — with  Daniel  Webster  on 
exhibition  I 

When  his  argument  closed  and  the  Court  adjourned, 
Mr.  Webster,  greatly  exhausted,  accepted  the  invitation 
of  Mr.  Graham  to  accompany  him  to  the  Governor's 
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Koom  in  the  City  Hall.  After  he  had  partaken  freely  of 
wine,  and  had  somewhat  recovered  from  his  exhaustion, 
Mr.  Graham  complimented  him  highly  upon  his  argu- 
ment. Mr.  Webster's  reply  was :  "  I  was  very  uncom- 
fortable during  the  delivery  of  my  argument ;  to  speak 
frankly,  I  felt  very  much  as  if  I  were  addressing  ^imcked 
juTyT  What  an  encomium  for  the  great  lawyer  and 
statesman  to  pass  upon  the  Court  of  last  resort  in  the 
great  State  of  N'ew  York!  Mr.  Spencer  the  next  day 
closed  the  argument,  and  the  Court  not  long  afterwards 
almost  unanimously  rendered  a  decision  in  favor  of  the 
city. 

The  Chancellor  (Walworth)  had  a  habit  during  argu- 
ments in  the  Court  of  Errors  and  in  the  Court  of  Chan- 
cery of  continually  interrupting  Counsel.  It  was  almost 
impossible  for  Counsel  to  deliver  a  continuous  argument 
before  him,  so  constant  and  persistent  were  his  inter- 
ruptions. The  argument  was  apt  to  degenerate  into  a 
discursive  and  aggravating  conversational  warfare  be- 
tween the  Counsel  and  the  Chancellor.  So  disagreeable 
to  the  Bar  were  the  Chancellor's  peculiarities  in  this 
regard  that  the  result  was  the  overthrow  of  the  Court 
of  Chancery  in  the  Constitutional  Convention  of  1846. 
When  the  Constitution  prepared  by  that  convention  was 
ratified  by  the  people  and  went  into  effect  the  Court  of 
Chancery  was  no  more.  During  the  argument  of  Mr. 
Webster  in  the  Court  of  Errors  lawyers  were  curious  to 
observe  Avhether  the  Chancellor  could  so  far  restrain 
himself  as  to  permit  him  to  proceed  without  interrup- 
tion. For  the  first  hour  or  two  the  Chancellor  was 
quiet,  and  he,  as  well  as  the  other  members  of  the  Court, 
listened  with  rapt  attention.  Then  the  habit  of  his 
judicial  life  could  brook  restraint  no  longer,  and  he 
broke  out  with  an  interruption,  which  to  Mr.  Clinton 
did  not  seem  to  have  much  point.    Mr.  Webster  paused. 
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looked  at  the  Chancellor,  and  with  a  few  calm,  dignified, 
scornful  sentences  froze  hira  into  silence  which  was  not 
broken  during  the  rest  of  the  argument.  A  single  anec- 
dote to  illustrate  the  Chancellor's  habit  of  aggressive 
interruption  will  suffice.  On  one  occasion  a  lawyer  of 
good  repute  and  of  fair  practice  commenced  to  argue 
a  case  before  him.  He  had  hardly  begun  when  the 
Chancellor  interrupted,  telling  him  he  had  brought  his 
action  "  all  wrong ;"  it  should  have  been  begun  in  a  dif- 
ferent way,  which  he  specified.  The  lawyer  answered 
that  before  he  commenced  his  suit  he  examined  the 
authorities,  and  concluded  that  the  only  proper  form  of 
action  was  the  one  he  had  adopted.  The  Chancellor 
said  the  form  of  action  was  "  all  wrong,"  and  he  (the 
lawyer)  ought  to  have  known  better  than  to  adopt  it. 
The  lawyer  replied  that  he  did  not  feel  at  liberty  to  go 
against  all  the  decisions  applicable  to  the  subject.  He 
said  he  could  find  no  authority  in  favor  of  the  course 
which  the  Chancellor  had  suggested.  The  latter,  with 
no  little  impatience,  said :  "  Then  you  should  have  re- 
tained Counsel,  who  would  have  advised  you  to  bring 
the  action  as  I  have  suggested."  The  lawyer  replied, 
"  Since  your  Honor  went  on  the  Bench  there  has  been 
no  Counsel  at  the  Bar  to  whom  I  could  have  applied 
who  would  have  given  such  advice." 


CHAPTER  III 

CASE   OF   POLLY   BODINE 

Tried  Three  Times  for  the  Murder  of  Emeline  Houseman,  lier  Sister- 
in-law. — Curious  Incidents  during  the  Trials. 

But  few  cases  have  excited  more  of  public  interest 
than  the  case  of  Polly  Bodine.  The  house  (on  Staten 
Island)  of  her  brother,  George  W.  Houseman,  in  1844, 
during  his  absence,  was  burned  at  night.  The  bodies  of 
his  wife  and  infant  child  were  found  among  the  ruins 
with  marks  of  violence  upon  them,  showing  that  they 
had  been  killed  before  the  house  was  set  on  fire.  In- 
dictments were  found  in  Richmond  County,  State  of 
New  York,  against  Polly  Bodine  for  the  murder  of  the 
wife  and  child  of  her  brother,  also  for  arson.  In  the 
summer  of  1844  she  was  tried  before  the  Court  of  Oyer 
and  Terminer  of  that  county,  upon  the  indictment  for 
the  murder  of  her  sister-in-law,  Emeline  Houseman. 
The  prejudice  against  her  seemed  to  be  very  great.  The 
evidence  with  which  she  was  confronted  was  entirely 
circumstantial.  She  was  defended  by  David  Graham, 
Clinton  De  Witt,  and  Roderick  N.  Morrison,  all  of  New 
York  City.  The  prosecution  was  conducted  by  Lot  C. 
Clark,  District  Attorney  of  Richmond  County.  The 
case  was  closely  and  earnestly  contested  on  both  sides. 
After  the  evidence  was  in,  and  the  Counsel  for  defense 
and  the  prosecution  had  addressed  the  jury,  and  the 
presiding  Judge  (Hon.  Amasa  J.  Parker,  then  Circuit 
Judge)  had  delivered  his  charge,  the  jury  retired.    They 
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were  out  a  long  time — one  or  two  days  and  two  nights. 
Their  prolonged  absence  was  a  source  of  great  anxiety 
to  the  Counsel  for  the  defense.  If  the  prisoner  were 
convicted  there  could  be  no  hope  of  saving  her  life,  as 
her  Counsel  had  no  exceptions  to  the  rulings  of  the 
Court  or  to  any  portions  of  the  charge  on  which  they 
could  rely  for  obtaining  a  new  trial.  Finally  the  jury 
came  into  the  Court  and  announced  that  they  could 
never  agree,  and  they  were  accordingly  discharged.  It 
was  soon  learned  that  eleven  of  them  had  been  for  con- 
viction. Mr.  De  Witt  took  the  liberty  of  asking  the 
juror  who  held  out  against  the  conviction  upon  what 
ground  he  was  for  acquittal.  This  juror,  who  was  a  sort 
of  village  oracle  of  dogmatic  proclivities,  always  disa- 
greeing with  everybody  in  respect  to  everything,  replied 
that  he  was  not  for  acquittal.  A  conversation  between 
him  and  Mr.  De  Witt  occurred  substantially  as  follows : 

Mr.  De  Witt.  "  Were  you,  then,  for  conviction  ?" 

Juror.  "No." 

Mr.  De  Witt.  "  What  verdict  were  you  in  favor  of  ?" 

Juror.  "  No  verdict  at  all." 

Mr.  De  Witt.  "  How  is  that  ?" 

Juror.  "It  was  all  circumstantial  evidence.  I  would  not 
render  wry  verdict  on  circumstantial  evidence  ;  that  is,  not 
unless  it  was  in  i\iQ  fourth  degree. 

Mr.  De  Witt.  "  What  do  you  mean  by  circumstantial  ev- 
idence in  the  fourth  degreeT"* 

Juror.  ^^ Four  eye  witnesses  who  swear  that  they  saw  the 
act  committed^ 

Thus  was  the  life  of  Polly  Bodine  saved  by  this  incor- 
rigible juror,  who  invented  the  doctrine  of  circumstan- 
tial evidence  in  the  fourth  degree. 

The  prosecution  would  have  tried  her  again  in  Kich- 
mond  County,  but  the  attempt  to  obtain  a  jury  failed. 
Afterwards,  on  motion  of  the  District  Attorney,  the 
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place  of  trial  was  changed  to  New  York  City.  With 
much  difficulty  a  jury  was  obtained,  and  a  protracted 
trial  followed.  David  Graham  and  Clinton  De  Witt 
defended  the  prisoner.  Lot  C.  Clark,  District  Attorney 
of  Kichmond  County,  and  James  R.  Whiting,  District 
Attorney  of  New  York  City  and  County  (afterwards  a 
Judge  of  the  Supreme  Court),  conducted  the  case  for  the 
prosecution.  Judge  John  W.  Edmonds  presided.  The 
trial  resulted  in  a  conviction  of  murder.  Judge  Ed- 
monds was  not  as  fortunate  as  Judge  Parker,  on  the 
first  trial,  in  avoiding  judicial  errors.  Mr.  Graham,  on 
behalf  of  the  defense,  took  twenty -nine  exceptions  to 
the  rulings  of  the  Court,  and  on  appeal  to  the  Supreme 
Court  twenty -seven  of  these  exceptions  were  sustained, 
any  one  of  which  would  have  been  sufficient  to  set  aside 
the  verdict.  It  is  remarkable  that  Judge  Edmonds, 
who  had  just  succeeded  Judge  William  Kent  as  Circuit 
Judge,  should  so  soon  have  forgotten  the  advice  given 
him  by  the  latter.  Judge  Kent,  who  presided  at  the 
trial  of  John  C.  Colt  for  the  murder  of  Adams,  became 
disgusted  with  capital  trials,  and  therefore  resigned  his 
judgeship,  thus  making  way  for  Judge  Edmonds.  In 
an  interview  with  the  latter  Judge  Kent  told  him  how 
criminal  trials  should  be  conducted,  and  the  advice  to 
him  was  this :  "  Decide  all  the  law  in  favor  of  the  pris- 
oner, but  give  him  hell  on  the  facts .'" 

Subsequently  an  attempt  to  bring  on  the  trial  of 
the  prisoner  in  the  City  of  New  York  was  made.  Judge 
Edmonds  presiding.  After  spending  two  weeks  in  a 
fruitless  attempt  to  obtain  a  jury  the  trial  was  aban- 
doned, and  the  case  was  removed  for  trial  to  Newburgh, 
Orange  County.  In  the  meantime  Clinton  De  Witt 
(then  about  thirty-one  years  of  age)  had  died,  and  Am- 
brose L.  Jordan  had  been  in  his  stead  associated  with 
Mr.  Graham  for  the  defense.  In  March,  1846,  the  trial 
in  Newburgh   came  on.     The  day  before  the  time  ap- 
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pointed  for  the  trial  to  commence  the  Sheriff  of  the 
County  of  New  York  removed  Mrs.  Bodine  to  New- 
burgh.  Mr.  Clinton,  as  the  representative  of  Mr.  Gra- 
ham, accompanied  them.  The  trial  was  to  begin  the 
next  day.  His  object  in  going  to  Newburgh  was  to 
secure  a  postponement  until  the  day  after,  when  Mr. 
Graham  and  Mr.  Jordan  would  be  in  attendance.  In 
this  he  succeeded.  They  intended  to  put  up  at  the 
Orange  County  House.  Mr.  Clinton  soon  ascertained 
that  Judge  Barculo,  who  was  to  preside  on  the  trial, 
together  with  the  court  officials  and  the  jury,  were 
stopping  at  the  United  States — a  rival  hotel.  Next  day 
Mr.  Clinton  met  Messrs.  Graham  and  Jordan  at  the 
wharf  on  their  arrival,  and  advised  them  to  go  with 
him  to  the  United  States  Hotel,  which  they  did.  James 
R.  "Whiting  and  Lot  C.  Clark,  District  Attorney  of  Eich- 
mond  County,  who  were  to  conduct  the  prosecution, 
went  to  the  Orange  County  House.  Afterwards  there 
was  quite  a  rivalry  between  the  two  hotels,  the  United 
States  manifesting  great  sympathy  for  the  defense  and 
the  Orange  County  House  being  equally  outspoken  for 
the  prosecution. 

That  evening,  after  considering  the  matter.  Counsel 
for  defense  thought  it  would  be  a  good  stroke  of  policy 
to  retain  John  W.  Brown  (afterwards  Judge  of  the 
Supreme  Court),  the  idol  of  Newburgh  and  the  leading 
lawyer  in  that  part  of  the  State.  Mr.  Graham  and  Mr. 
Clinton  called  upon  him  at  once.  Mr.  Graham  explained 
to  him  the  importance  and  magnitude  of  the  case ;  that 
the  trial  would  be  very  laborious,  and  would  occupy 
several  weeks ;  that  he  (Mr.  Brown)  would  be  expected 
to  take  a  very  active  part.  Mr.  Brown  seemed  ])leased, 
and  expressed  entire  willingness  to  come  into  the  case. 
Mr.  Graham  asked  what  would  be  the  amount  of  his 
fee.  Mr.  Brown  said,  "Mr.  Graham,  in  view  of  the 
magnitude  of  the  case,  and  the  labor  expected  of  me,  do 
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you  think  one  hundred  dollars  would  be  too  much?" 
Mr.  Brown  was  evidently  quite  willing  to  take  less. 
"Oh,"  said  Mr.  Graham,  "your  fee  shall  be  two  hun- 
dred and  fifty  dollars."  The  effect  of  retaining  Mr. 
Brown  was  soon  apparent.  The  pride  of  Newburgh 
was  aroused.  The  village  editor,  with  his  newspaper 
and  otherwise,  espoused  the  cause  of  the  defense.  Pre- 
tended wood-cut  likenesses  of  Mrs.  Bodine  had  been 
largely  distributed  in  Orange  County,  and  especially  in 
Newburgh,  representing  her  as  a  hideous,  withered  old 
hag.  When  people  saw  her,  and  perceived  how  these 
pretended  likenesses  had  misrepresented  and  libelled  her, 
a  sympathy  in  her  behalf  began  to  appear.  As  the  trial 
progressed  it  was  soon  apparent  that  public  opinion,  in- 
stead of  being  arrayed  against  her,  as  it  had  been  in 
'New  York,  was  strongly  aroused  in  her  favor.  Various 
incidents  occurred  to  intensify  the  sympathy  for  her. 
On  this  trial,  as  upon  the  previous  trial,  the  worst  evi- 
dence against  her  was  that  of  several  pawnbrokers  in 
the  City  of  New  York,  who  identified  her  as  the  person 
who  pawned  at  their  shops  certain  articles  stolen  from 
the  house  of  her  brother,  Mr.  Houseman,  at  or  about 
the  time  of  the  murder  and  the  burning  of  the  house. 
One  of  these  witnesses,  who  swore  that  he  saw  Mrs. 
Bodine  come  into  his  pawnshop  with  a  portion  of  the 
stolen  articles,  broke  down  on  his  cross-examination  by 
Mr.  Jordan.  The  witness  was  required  to  state  where 
he  stood — the  precise  position  he  occupied — when  he  saw 
the  prisoner.  Mr.  Jordan  made  him  so  locate  himself 
that  in  order  to  see  the  prisoner  at  the  time  he  said  he 
did  he  would  have  to  look  around  two  or  three  corners, 
which  of  course  was  an  impossibility.  Another  of  these 
witnesses  testified  that  he  was  present,  and  saw  the  pris- 
oner bring  some  of  the  stolen  articles  to  his  pawnshop. 
On  the  trial  in  New  York,  before  Judge  Edmonds,  he 
gave  similar  testimony,  and  was  asked  to   identifv  in 
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Court,  if  he  could,  the  person  he  thus  saw  in  his  pawn- 
shop. Mrs.  Bodine  was  sitting  in  Court  with  her 
daughter — a  young  girl  of  about  seventeen  years  of  age. 
The  witness  identified  the  daughter  as  the  one  whom  he 
saw  pawn  the  stolen  articles.  On  cross-examination  at 
the  trial  in  Newburgh  he  denied  that  he  had  made  this 
mistake.  Judge  Edmonds  was  subpoenaed  to  attend 
upon  the  trial,  and  in  his  evidence  he  contradicted  this 
witness  point-blank  and  in  the  most  emphatic  manner. 
The  consequence  was  that  the  people  of  Kewburgh 
Avere  enraged  at  these  witnesses.  The  feeling  against 
them  was  so  bitter  and  outspoken  that  they  were  com- 
pelled to  escape  from  the  place  secretly  to  avoid  being 
mobbed.  As  might  have  been  expected,  the  trial  had 
not  progressed  far  before  the  tide  of  public  opinion  set 
in  with  resistless  force  in  favor  of  the  prisoner.  At  the 
close  of  the  evidence  of  the  prosecution  Mr.  Graham 
made  the  opening  address  to  the  jury  on  behalf  of  the 
defense.  It  was  one  of  the  most  powerful  speeches  ever 
listened  to  in  a  court  of  justice.  The  jury,  after  they 
were  discharged,  said  that  they  were  ready  to  acquit  on 
that  speech  without  a  word  of  evidence  for  the  defense. 
The  sessions  of  the  Conrt  were  usually  from  early 
morning  until  late  in  the  evening.  After  the  close  of 
the  evidence  on  both  sides  the  jury  were  addressed  by 
Mr.  Brown  and  Mr.  Jordan  on  the  part  of  the  defense, 
and  by  Mr.  Clark  and  Mr.  Whiting  on  behalf  of  the 
prosecution.  During  the  trial  of  the  case  the  Counsel 
for  the  defense  had  indulged,  to  no  small  degree,  in 
abuse  of  the  City  of  New  York.  They  referred  to  the 
multitude  and  extent  of  its  corruptions  and  crimes.  The 
prisoner  had  been  convicted  there.  They  admired  the 
great  purity  of  the  country ;  they  had  come  to  the 
peaceful  shores  of  the  Hudson,  which  was  free  from  the 
iniquities  which  polluted  the  great  City  of  JSTew  York. 
Ilere  they  would  secure  for  their  client  that  justice  Avhich 
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was  denied  her  there.  Mr.  Whiting,  in  his  address  to  the 
jury,  resented  the  abuse  which  the  Counsel  for  the  de- 
fense had  heaped  upon  the  city  where  they  themselves 
resided. 

"Why  is  it,"  asked  Mr.  Whiting,  "that  the  City  of  New 
York  is  such  a  vile  place,  when  we  find  that  the  Counsel, 
Ml".  Jordan,  has  left  his  practice  on  the  peaceful  shores  of 
the  Hudson,  and  taken  up  his  abode  in  the  City  of  New 
York  ?" 

"  Oh,  sir,"  interrupted  Mr.  Brown,  "  Mr.  Jordan  only  went 
to  New  York  as  a  missionary." 

At  the  time  of  the  trial  Mrs.  Bodine  was  about  thirty- 
six  or  thirty-eight  years  of  age,  possessed  of  a  graceful 
figure  and  handsome  features.  She  was  lively  and  at 
times  sparkling  in  conversation.  On  her  journey  from 
New  York  to  Newburgh  in  custody  of  the  sheriff  she 
conversed  with  Mr.  Clinton  freely  upon  a  variety  of 
topics ;  but  only  one  subject  seemed  uppermost  in  her 
mind,  and  to  that  she  would  constantly  refer  with  no 
little  terseness  and  vigor.  Barnum,  in  his  museum  in 
the  City  of  New  York,  had  a  wax  figure  which  he 
claimed  was  a  correct  and  admirable  likeness  of  her.  It 
represented  her  as  old  (seventy  or  over),  bent  with  age, 
shrivelled  up,  and  haggard.  Mrs.  Bodine,  although  she 
talked  to  Mr.  Clinton  freely  of  her  approaching  trial, 
expressed  no  anxiety  as  to  the  result,  and  it  appeared  to 
him  that  she  felt  less  interest  in  it  than  he  did.  Her 
chief  trouble  was  the  wax  figure  in  Barnum's  museum. 
She  could  calmly  face  the  danger  of  an  ignominious 
death  upon  the  scaffold,  but  she  had  not  the  courage  to 
endure  the  possibility  of  imperilling  her  reputation  for 
personal  beauty  by  means  of  Barnum's  wax  figure.  She 
asked  Mr.  Clinton  if  there  was  no  immediate  redress — if 
she  could  not  then  prosecute  Mr.  Barnum  for  libel.  He 
did  not  wish  to  discourage  her,  or  to  say  anything  the 
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effect  of  which  might  be  to  incur  the  risk  of  her  loss  of 
self-control  on  the  trial.  He  therefore  explained  that 
pending  her  trial  it  would  be  impolitic  and  quite  unwise 
to  prosecute  Barnum,  and  that  after  her  trial  was  over 
her  Counsel  could  then  consider  the  matter.  He  appar- 
ently succeeded  in  appeasing  her,  and  obtained  her  con- 
sent to  postpone  the  subject.  Yet  during  the  progress 
of  the  trial  she  talked  about  it  with  Mr.  Graham  and 
Mr.  Jordan.  They  tid vised  her,  as  Mr.  Clinton  had,  that 
they  could  not  consider  the  matter  until  the  trial  was 
over.  The  exciting  and  at  times  thrilling  scenes  of  the 
trial  (which  lasted  two  weeks)  had  but  little  effect  in 
effacing  from  her  mind  Barnum  and  the  wax  figure. 

At  the  first  session  of  the  trial,  instead  of  having  her 
brought  into  Court  by  the  sheriff,  Mr.  Graham  accom- 
panied her,  she  taking  his  arm ;  the  next  session  Mr. 
Jordan  went  through  the  same  ceremony,  and  at  the 
ensuing  session  Mr.  Clinton  acted  in  like  capacity ;  in 
that  way  they  rotated  during  the  whole  trial.  The  last 
day  of  the  trial  was  an  impressive  one.  The  court-room 
was  densely  packed.  The  interest  which  had  been  kept 
up  throughout  seemed  to  intensify  almost  beyond  the 
capacity  of  endurance.  The  Court  solemnly  charged  the 
jury  amid  the  almost  breathless  attention  of  all  present. 
The  prisoner,  whose  nerves  had  been  strung  to  their 
utmost  tension  for  a  fortnight,  and  who  had  preserved 
her  coolness  and  self-possession  throughout,  during 
portions  of  the  charge  was  nervous,  excited,  and  occa- 
sionally unable  to  refrain  from  weeping.  Mr.  Clinton 
feared  she  would  break  down  at  last.  At  the  close  of 
the  charge  the  jury  retired,  and  the  Court  announced 
that  when  the  jury  agreed  the  court-house  bell  would 
ring,  and  the  Court  would  then  convene.  This  was 
about  the  middle  of  the  afternoon.  During  the  evening 
the  ringing  of  the  bell  announced  the  agreement  of  the 
jury.    In  an  instant — as  it  seemed— the  court-room  was 
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filled.  The  Court  and  Counsel  soon  arrived.  It  was  Mr. 
Clinton's  turn  to  take  in  the  prisoner,  who  was  ghastly 
pale  and  trembling  Avith  excitement.  He  sat  down  by 
her  side.  The  prisoner  was  directed  to  stand  up.  The 
usual  forms  were  gone  through  with,  as  follows : 

The  Clerk.  "  Gentlemen  of  the  jury,  liave  you  agreed  upon 
your  verdict?" 

Foreman  of  the  Jury.  "We  have."  ' 

The  Clerk.  ^' Prisoner,  look  upon  the  jury.  The  jury  will 
look  upon  the  prisoner.  What  say  you,  gentlemen  ?  Do 
you  find  the  prisoner  guilty  or  not  guiity  ?" 

Foreman  of  the  Jury.  "  Not  guilty." 

Mrs.  Bodine  dropped  into  her  seat  as  suddenly  as  if 
she  had  been  shot,  burst  into  a  flood  of  tears,  and  in- 
stantly leaned  over  and  said  to  Mr.  Clinton, "  CanHIsue 
BarmiTn  noio  V  f 

After  the  verdict  she  was  confined  in  prison  upon  the 
other  indictments — one  for  the  murder  of  her  brother's 
child  and  the  other  for  arson — about  a  year,  w^hen  the 
prosecution  of  them  was  abandoned  and  she  was  dis- 
charged. 


CHAPTER  IV 

CASE   OF    ELIPHALET   M.  S.  SPENCER 

Tried  for  the  Murder  of  his  Wife  in  September,  1846,  in  tlie  Court  of 
Oyer  and  Terminer  of  Hudson  County,  New  Jersey. — Peculiar 
and  Extraordinary  Incidents  of  the  Trial. 

Eakly  in  the  summer  of  1846  the  community  was 
startled  by  a  report  of  the  murder  of  his  wife  by  one 
Ehphalet  M.  S.  Spencer,  a  young  man  whose  business 
was  that  of  a  lecturer  upon  various  subjects,  including 
animal  magnetism.  He  had  been  married  but  a  short 
time  to  a  woman  somewhat  his  senior  in  years,  whom 
he  met  in  Ohio,  where  the  marriage  was  solemnized. 
Spencer  was  her  fourth  husband.  A  short  time  after 
the  marriage  they  came  East,  and  stopped  in  Jersey 
City,  State  of  New  Jersey.  It  was  claimed  that  the 
wife  was  too  free  in  her  relations  with  men,  and  con- 
sequently Spencer  became  very  jealous.  Among  her 
visitors  was  a  merchant  from  New  York,  whom  she 
received  Sunday  evenings.  On  such  occasions  it  w^as 
the  habit  of  Spencer  to  protest  in  a  manner  more  em- 
phatic than  polite,  whereupon  he  would  be  arrested  for 
disorderly  conduct,  taken  to  prison,  and  confined  there 
until  Monday  morning,  when  he  would  be  discharged. 
This  course  of  procedure  continued  for  some  time,  until 
one  Sunday  evening,  the  obnoxious  merchant  having 
appeared  as  usual,  Spencer,  in  manifesting  his  displeas- 
ure, was  more  than  ordinarily  turbulent.  According 
to  the  usual  custom,  he  was  arrested  for  disorderly  con- 
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duct.  The  officer  encountered  difficulty  in  taking  him 
to  prison.  At  length  Spencer  told  the  officer  that  if 
he  could  have  an  interview  with  his  wife,  which  would 
last  but  a  few  minutes,  he  would  go  to  prison  quietly. 

The  officer  interceded  with  the  wife,  and  endeavored 
to  obtain  her  consent  to  see  her  husband.  She  was  un- 
Avilling,  but  finally,  on  the  urgent  request  of  her  mother 
(she  and  her  mother  lived  together),  consented  to  do  so. 
Her  husband,  accompanied  by  the  officer,  met  her  in  the 
doorway.  Spencer  quick  as  lightning  took  out  his  pis- 
tol and  fatally  shot  her.  He  then  turned  to  the  officer, 
and  said  that  he  was  ready  and  willing  to  go  to  prison. 
The  wife  lingered  a  short  time  and  died.  Spencer  was 
indicted  by  the  Grand  Jury  of  Hudson  County  for  the 
murder,  and  his  trial  came  on  in  the  Court  of  Oyer 
and  Terminer  of  Hudson  County,  in  September,  1846, 
Chief- Justice  Hornblower  presiding.  David  Graham 
was  retained  for  the  defense,  and  Mr.  Clinton  was  as- 
sociated with  him  as  Junior  Counsel,  and  to  a  large 
extent  he  prepared  the  case  for  trial.  Mr.  J.  W.  Scud- 
der.  District  Attorney  of  Hudson  County,  and  Mr.  Al- 
exander Browning,  Attorney  -  General  of  New  Jersey, 
appeared  for  the  State.  It  was  thought  advisable  for 
the  defense  to  associate  two  New  Jersey  lawyers  with 
Mr.  Graham.  Accordingly,  Benjamin  Williamson,  then 
District  Attorney  of  Essex  County  (afterwards  Chan- 
cellor of  the  State)  and  Mr.  Edgar  B.  Wakeman,  of 
Jersey  City,  were  retained.  The  result  of  the  arrange- 
ment was  that  while  Mr.  Clinton  assisted  in  respect 
to  the  evidence,  there  was  no  opportunity  for  him  to 
take  any  active  part  in  the  trial,  which  was  interest- 
ing, exciting,  and  sensational.  The  State  without  dif- 
ficulty proved  the  circumstances  of  the  homicide.  It 
was  clear  that  if  Spencer  were  responsible  for  his  acts 
the  case  was  one  of  deliberate,  premeditated  murder. 
The  defense  interposed  was  insanity.     Eminent  physi- 


26  CASE   OF  ELIPHALET   M.  S.  SPENCER 

cians  attended  for  the  defense  and  the  State  respective- 
ly, in  order  to  give  expert  testimony.  Among  them 
were  Dr.  Earl,  at  the  head  of  the  Bloomingdale  Asy- 
lum, New  York  City,  for  the  State,  and  Dr.  Brig- 
ham,  cit  the  head  of  the  State  Lunatic  Asylum,  Utica, 
New  York,  for  the  defense.  The  testimony  was  quite 
protracted.  At  its  close  the  jury  were  addressed  by 
Mr.  Williamson  and  Mr.  Graham  for  the  defense,  and 
by  Mr.  Scudder  and  Mr.  Browning  for  the  State.  Dur- 
ing Mr.  Graham's  address  he  pronounced  a  beautiful 
and  touching  eulogy  upon  Chief- Justice  liornblower, 
this  being  the  last  trial  at  which  he  was  to  preside,  his 
successor  having  been  already  appointed.  Mr.  Graham 
in  eloquent  language  expressed  his  regret  that  the  State 
of  New  Jersey  should  not  have  determined  to  continue 
in  office  the  very  able  and  illustrious  jurist — the  presid- 
ing judge — who  had  so  long  adorned  the  Bench.  The 
eloquence  of  Mr.  Graham  seemed  to  touch  the  heart  of 
the  venerable  Chief-Justice.  The  tears  streamed  down 
his  face ;  he  wept  like  a  child.  When  the  Attorney- 
General  had  almost  finished  his  address  to  the  jury — in 
fact,  when  he  Avas  nearly  through  his  peroration — the 
father  of  District  Attorney  Scudder,  who  was  sitting 
near  the  Attorney -General,  fell  dead.  Mr.  Scudder 
was  an  old  man,  the  day  was  warm,  the  court -room 
was  densely  packed  with  spectators.  The  Court  in- 
stantly adjourned.  Those  near  Mr.  Scudder  rushed  to 
his  assistance,  windows  were  raised,  but  it  was  soon 
discovered  that  life  was  extinct.  It  was  near  the  usual 
time  for  taking  a  recess  for  dinner.  At  the  expiration 
of  the  hour  allowed  for  dinner  the  Court  convened  and 
the  trial  was  resumed.  The  Attorney  -  General  rose, 
turned  to  the  jury  and  completed  his  peroration  b}^  de- 
livering what  appeared  to  be  the  last  part  of  the  closing 
sentence,  and  which  would  make  about  five  or  six  lines 
of  printed  matter.     He  then  resumed  his  seat.     This  is 
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what  may  be  called  unparalleled  elocutionary  heroism. 
Not  another  lawyer  in  the  United  States  would  have 
had  the  courage  to  stand  before  the  jury,  and  with  pomp 
and  solemnity  deliver  the  last  half  of  an  ornate  sentence, 
which  had  been  interrupted  by  death  and  the  intermis- 
sion of  the  Court  for  an  hour,  and  then  instantly  sit 
down.  The  Chief -Justice  delivered  an  able  and  elo- 
quent charge,  which  from  that  day  to  this  has  been  the 
standard  authority  in  New  Jersey  for  the  construction 
of  the  laAv  of  murder  and  the  doctrine  of  insanity  Avhen 
interposed  as  a  defense  in  criminal  cases.  The  case  is 
reported  in  1st  Zabriskie's  Reports,  p.  196.  The  jury 
retired  Saturday  afternoon.  In  compliance  with  the 
law  in  New  Jersey  they  remained  out  "without  meat 
or  drink"  until  they  agreed — that  is,  without  a  particle 
of  food  to  eat  or  a  drop  of  anything  to  drink.  They 
returned  into  Court  late  Sunday  afternoon,  and  ren- 
dered a  verdict  of  acquittal  on  the  ground  of  insanity. 
The  weather  was  hot  and  stifling.  A  more  exhausted 
and  woe-begone  jury  Mr.  Clinton  never  beheld.  The 
barbarity  of  depriving  them  of  "  meat  or  drink "  until 
they  agreed  struck  Mr.  Clinton  with  horror.  Why 
should  jurors  while  engaged  in  the  honest  and  compul- 
sory discharge  of  their  duties  thus  have  not  only  their 
health  but  their  lives  imperilled  ? 

During  the  trial  the  mother-in-law  of  Spencer  had 
figured  to  great  disadvantage.  She  was  represented 
not  only  as  a  virago,  but  it  was  claimed  that  it  was  at 
her  instigation  that  the  wife  of  Spencer  received  the 
attentions  of  the  merchant  from  New  York,  and  per- 
haps other  men.  Spencer  probably  thought  she  was  the 
prime  mover  in  causing  him  to  be  arrested  Sunday 
evenings  when  his  wife  desired  his  absence,  so  that  she 
might,  uninterrupted,  enjoy  the  society  of  another  man. 

At  a  certain  time  in  the  trial  it  was  noticed  that  Dr. 
Earl,  who  had  previously  been  in  daily  attendance  on 
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the  part  of  the  State  as  a  medical  expert,  disappeared. 
Counsel  for  the  defense  wondered  why.  After  the  ver- 
dict was  rendered,  and  before  the  formal  discharge  of 
Spencer,  at  the  request  of  Mr.  Graham  and  Mr.  Clinton, 
he  was  brought  from  the  prison  to  a  room  in  which 
lawyers  saw  prisoners,  in  order  to  have  an  interview 
with  them.  Spencer  said  to  them :  "Did  you  notice  that 
Dr.  Earl  left,  and  did  not  attend  the  trial  any  more?" 
They  answered  that  they  had  observed  that  fact.  Said 
he :  "  Do  you  know  why  he  left  ?"  They  told  him  they 
did  not.     Said  he  : 

"  I  will  tell  yon.  The  evening  before  he  left  he  came  to 
my  cell  to  examine  me.  I  had  seen  him  attending  on  the 
trial,  and  I  knew  very  well  why  he  came  to  me.  I  thought 
I  would  give  him  enough.  After  he  commenced  asking  me 
questions,  I  suddenly  said  to  him:  'Doctor, I  took  a  strange 
journey  last  night.'  The  doctor  asked  where  I  went.  I  told 
liim  I  went  to  hell.  He  wanted  me  to  describe  what  I  saw. 
I  told  liim  it  was  the  strangest  place  I  ever  was  in.  I  de- 
scribed to  him  the  blackened  and  charred  appearance  and 
the  general  desolation  there.  Strangest  of  all,  I  told  liim  I 
saw  all  the  devils  there  were  lying  around,  fast  asleej)/  I 
tried  to  wake  them,  but  could  not.  Finally  I  pinched,  cuffed, 
and  kicked  one  until  he  just  opened  his  eyes  a  little.  I  told 
liim  I  wanted  to  know — and  I  must  and  would  know — why 
they  were  all  asleep.  He  pointed  to  the  head-devil,  who 
was  lying  asleep  upon  an  eminence,  and  intimated  that  I 
must  inquire  of  him.  I  then  went  to  the  head-devil,  and 
after  kicking  and  pounding  him  awhile  I  got  him  awake, 
and  I  asked  him  what  this  all  meant — all  being  asleep.  He 
answered:  *Mr.  Spencer,  we  understand  this  thing.  You 
can't  fool  us.  Your  mother-in-law  will  not  live  much  longer, 
and  when  she  gets  here  she  will  keep  hell  i)i  anuproar  through 
all  eternity  !  Whatever  slee}:)  tee  ever  get  we  must  take  in  ad- 
vance of  her  arrival  /'  " 


CHAPTER  V 

CASE    OF   PRUDENT   ROSIER 

Indicted  in  llie  United  States  Circuit  Court  for  the  Southern  District 
of  New  York,  in  1846,  for  Larceny  on  the  Higli  Seas  ;  the  Defense 
of  Insanity  Interposed. — A  Very  Extraordinary  Case. — Curious  and 
Interesting  Incidents  of  the  Trial.— Verdict  of  the  Jury,  and  Sub- 
sequent Experience  of  Rosier. 

In  184:6  Prudent  Rosier,  a  Frenchman,  smuggled  him- 
self on  board  the  packet-ship  lowa^  which  sailed  from 
Havre.  He  was  discovered  several  days  after  the  ship 
had  been  at  sea.  A  passenger  complained  that  some 
one  had  stolen  from  him  about  six  thousand  dollars' 
worth  of  watches.  Upon  search  being  made  they  were 
found  in  the  possession  of  Rosier,  in  the  hold  of  the  ship. 
The  watches  were  closely  packed  in  leathern  covers  or 
cases  in  the  form  of  books.  It  was  remarkable  that 
these  false  books  were  labelled  "  Medical  Jurisprudence." 
Rosier  w^as  immediately  taken  into  custody,  and  con- 
tinued under  arrest  until  the  arrival  of  the  ship  in  New 
York,  when  he  was  handed  over  to  the  United  States 
authorities.  In  September,  1846,  he  was  indicted  for 
grand  larceny  upon  the  high  seas,  and  arraigned  upon 
the  indictment  in  the  United  States  Circuit  Court,  held 
in  the  City  of  New  York,  Judge  Betts  presiding.  Mr. 
Clinton  was  assigned  by  the  Court  to  defend  him.  In 
examining  the  facts  of  the  case,  he  failed  to  discover 
that  the  prisoner  had  any  substantial  or  even  plausible 
defense  upon  the  merits.  He  learned  that  during  Ro- 
sier's  confinement  in  the  Tombs  prison  he  had  indulged 
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in  much  fluent  and  amusing  talk  upon  the  subject  of 
perpetual  motion. 

Before  proceeding  with  the  main  trial  Mr.  Clinton  de- 
termined to  make  an  experiment  and  raise  the  prelimi- 
nary issue  that  the  prisoner  was  insane,  and  therefore 
could  not  be  tried  at  all.  This  issue  would  have  to  be 
tried  first.  If  defeated  on  the  preliminary  trial,  the  same 
or  any  other  defense  could  be  set  up  on  the  main  trial. 
As  there  was  nothing  to  lose,  and  there  was  a  possibility 
of  gaining  some  advantage,  Mr.  Clinton  was  sure  the 
interests  of  his  client  would  not  suffer  by  the  experi- 
ment. Early  in  October,  1846,  about  three  weeks  after 
the  prisoner's  arrival  in  !New  York,  the  preliminary  trial 
came  on.  Judge  Betts  presided.  Hon.  Benjamin  F. 
Butler,  United  States  District  Attorney  (ex- Attorney- 
General  of  the  United  States)  appeared  for  the  Govern- 
ment. On  behalf  of  Rosier  the  principal  witnesses 
called  were  persons  confined  in  the  Tombs  upon  charges 
of  assault  and  battery,  larceny,  burglary,  forgery,  and 
various  other  crimes.  To  establish  any  sort  of  a  case, 
even  Avith  witnesses  of  the  highest  respectability,  would 
have  been  difficult  enough ;  but  to  attempt  to  prove 
to  the  satisfaction  of  the  jury  partial  insanity  on  the 
part  of  the  prisoner  by  such  witnesses,  based  on  their 
observations  of  him  and  conversations  with  him,  was, 
to  say  the  least,  bold  if  not  desperate.  With  w^hat 
little  experience  Mr.  Clinton  had,  having  been  admitted 
to  the  Bar  but  a  few  months,  to  contend  against  Mr. 
Butler,  one  of  the  ablest  and  most  experienced  lawyers 
in  the  United  States,  and  with  such  a  case,  to  be  sup- 
ported by  8uch  witnesses,  seemed  hazardous  if  not  pre- 
sumptuous. When  the  first  witness  was  called  an  appeal 
Avas  made  to  Mr.  Butler  not  to  ask  him  for  what  he  was 
confined  in  the  Tombs,  as  the  charge  against  him  was 
only  assault  and  battery,  and  it  would  be  humiliating  to 
him  and  his  family  to  have  the  fact  appear  that  he  was 
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in  the  Tombs  on  any  charge.  On  cross-examination 
Mr.  Butler  did  not  bring  out  the  fact  that  the  witness 
Avas  confined  in  the  Tombs.  This  witness  (with  a 
single  exception)  was  perhaps  the  only  one  not  im- 
prisoned upon  an  infamous  charge.  Mr.  Butler  kindly 
omitted  asking  any  of  the  other  witnesses  for  Eosier  upon 
what  charges  they  were  incarcerated.  The}^  testified  in 
detail  to  the  extraordinary  conversations  the  prisoner 
had  with  them  on  the  subject  of  perpetual  motion.  Ac- 
cording to  their  evidence  he  talked  perpetually  on  this 
subject.  He  affected  to  believe  that  he — alone  of  all  the 
world — had  at  last  discovered  the  secret  of  perpetual 
motion ;  that  he  could  construct  an  unlimited  number  of 
perpetually-going  machines;  that  the  eifect  of  this  dis- 
covery would  be  to  destroy  the  usual  modes  of  industry, 
render  manual  labor  almost,  if  not  entirely,  useless,  and 
revolutionize  the  world  generally.  On  the  trial  the 
prisoner  professed  not  to  understand  the  English  lan- 
guage. Mr.  Clinton  could  communicate  with  him  only 
through  an  interpreter.  One  medical  witness  testified 
that  certain  facts  embodied  in  the  hypothetical  questions 
put  to  him,  which  embraced  the  conversations  of  the 
prisoner  with  the  witnesses,  indicated  partial  insanity. 
Upon  this  evidence  Mr.  Clinton  rested  the  case.  On  the 
other  side  the  Government  proved  that  the  prisoner  when 
arrested  on  shipboard  confessed  his  crime ;  that  in  his 
possession  were  found  a  dark-lantern  and  a  set  of  tools, 
which  were  exhibited  to  the  jury,  and  which  Mr.  Hayes, 
a  police  officer,  testified  was  a  regular  set  of  burglar's 
tools.  It  was  also  shown  that  when  the  prisoner  con- 
fessed his  crime  he  begged  for  mercy,  and  used  his 
utmost  endeavors  to  dissuade  the  officers  of  the  ship 
from  handing  him  over  on  its  arrival  to  the  authorities 
for  prosecution.  He  offered  to  enlist  in  the  army  and 
give  them  his  advance  pay  if  they  would  refrain  from 
having  him  prosecuted.     It  also  appeared  that  on  ship- 
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board  he  spoke  English  well  enough,  and  that  his  con- 
versations Avere  in  the  English  language.  Upon  failing 
to  receive  any  assurances  from  the  officers  of  the  ship 
that  he  would  be  permitted  to  escape  the  consequences 
of  his  crime,  he  told  the  captain  that,  if  brought  to  trial, 
in  spite  of  him  he  would  escape  conviction.  The  Gov- 
ernment introduced  two  physicians  who  contradicted 
the  evidence  given  by  the  one  medical  witness  who  testi- 
fied on  behalf  of  the  defense  in  answer  to  hypothetical 
questions.  Mr.  Clinton  was  unable  to  produce  any  re- 
butting evidence  contradicting  these  facts.  Some  two 
or  three  days  were  occupied  in  taking  the  evidence. 
The  following  day  was  devoted  to  the  argument  of  the 
case  before  the  jury  and  the  charge  of  the  Court.  As 
Mr.  Clinton  had  the  affirmative  of  the  issue,  it  devolved 
upon  Mr.  Butler  to  address  the  jury  first.  This  was  to 
Mr.  Clinton's  advantage,  and  was  one  of  the  reasons 
which  prompted  him  to  interpose  the  preliminary  issue 
instead  of  setting  up  the  defense  of  insanity,  in  the  first 
instance,  upon  the  trial  under  the  indictment.  Mr.  But- 
ler occupied  about  half  a  day  in  his  argument,  which 
was  very  able.  The  case  seemed  to  excite  unusual  in- 
terest with  him.  He  maintained  that  there  was  no  evi- 
dence tending  in  the  remotest  degree  to  show  partial 
insanity  or  monomania,  and  that  to  contend  for  the  con- 
trary Avas  preposterous.  The  testimony  for  the  defense 
consisted,  he  claimed,  merely  of  idle  declarations  of  the 
prisoner,  and  of  conversations  with  his  fellow- prison- 
ers during  the  past  two  or  three  weeks,  while  he  was  in 
prison  awaiting  trial.  In  all  this  Mr.  Butler  maintained 
that  the  prisoner  was  acting  a  part  for  the  express  pur- 
pose of  furnishing  evidence  of  which  he  could  avail  him- 
self on  this  trial.  How  easy  to  feign  belief  in  such  wild 
notions  regarding  perpetual  motion !  On  shipboard 
Rosier  did  not  express  any  such  wild  belief — there  his 
views  were  practical;  he  only  sought  to  devise  some 
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-way  of  escaping  prosecution.  What  did  he  mean  when, 
after  having  sought  in  vain  to  prevent  the  ship's  oiRcers 
from  having  him  prosecuted,  he  intimated  to  them  that 
he  had  a  defense  by  means  of  which  he  would  escape 
conviction  in  spite  of  them  ?  From  the  prisoner's  stand- 
point it  was  to  his  interest  to  feign  belief  in  his  pretend- 
ed discovery  of  perpetual  motion.  But  even  if  he  were 
sincere  in  the  expression  of  these  views  they  furnished 
him  no  license  for  the  commission  of  crime ;  whether 
sincere  or  not  sincere  he  should  be  held  responsible — 
freedom  of  opinion  did  not  mean  freedom  to  steal  with 
hupunity.  To  establish  total  or  partial  insanity  it  was 
usually  necessary  to  show  the  antecedents  of  a  party. 
Who  was  Eosier?  What  were  his  antecedents?  ]N"oth- 
ing  appeared  on  that  subject,  except  that  he  Avas  found 
in  possession  of  stolen  watches,  and  that  he  had  wMth 
him  a  dark-lantern  and  a  set  of  burglar's  tools.  From 
these  facts  the  inference  might  be  drawn  that  he  was  a 
trained  thief — a  professional  burglar.  Mr.  Butler's  re- 
view of  the  evidence  was  searching  and  thorough.  He 
dwelt  at  length  and  with  great  force  upon  the  law  appli- 
cable to  monomania,  and  forcibly  argued  that  under  the 
law  there  could  be  no  escape  for  Eosier.  AVhen  Mr.  But- 
ler closed  it  seemed  to  Mr.  Clinton  that  the  jury  (a  re- 
markably intelligent  one,  composed  chiefly  of  merchants) 
were  against  the  prisoner.  He  (Mr.  Clinton)  perceived 
plainly  that  if  there  were  any  hope  of  bringing  them  over 
to  the  side  of  his  client  he  must,  by  clear  and  logical  rea- 
soning, convince  them  that  it  was  their  solemn  duty,  de- 
spite their  feelings  and  their  wishes,  to  render  a  verdict 
that  the  prisoner  was  then  insane.  Eosier  had  let  his  full 
beard  grow — that  is,  he  had  not  been  shaved  for  a  long 
time.  This  gave  him  a  strange,  wild,  and  haggard  ap- 
pearance. None  wore  full  beards  at  that  time.  It  was 
long  afterwards  that  this  fashion  made  its  appearance. 
Then,  to  add  to  the  effect,  while  Mr.  Clinton  was  address- 
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ing  the  jury,  Rosier  sat  near  him,  with  pencil  and  paper 
in  hand,  and  pretended  to  be  drawing  perpetual-motion 
machines,  occasionally  looking  at  Mr.  Clinton  and  then 
at  the  jury.  What  put  a  notion  of  this  sort  of  acting  in 
his  head  Mr.  Clinton  could  not  imagine.  It  was  embar- 
rassing to  him,  and  had  he  thought  that  the  prisoner 
contemplated  anything  of  the  kind  he  would  have  per- 
emptorily forbidden  it. 

In  addressing  the  jury  Mr.  Clinton  commented  upon 
the  extent  to  which  the  defense  of  insanity  in  criminal 
cases  had  been  abused.  He  referred  to  cases  in  which 
that  defense  had  been  interposed  as  a  mere  pretence — 
cases  where  the  victims  of  assassination  had  been  guilty 
of  outrages  upon  female  purity,  to  avenge  Avhich  the 
persons  on  trial  had  slain  them.  He  alluded  to  a  recent 
case  of  a  man  guilty  of  seduction  under  circumstances 
of  peculiar  aggravation  and  atrocity,  who  had  been  shot 
down  with  as  little  compunction  as  if  he  were  a  mad 
dog.  His  assassinator  upon  his  trial,  insanity  being  the 
defense,  was  acquitted  amid  the  plaudits  and  shouts  in- 
side and  outside  the  court-room.  In  these  cases  Counsel 
for  the  defense  relied  upon  appeals  to  the  sympathies 
and  passions  of  the  jury.  In  some  instances  vast  crowds 
of  people  thronged  the  streets  and  collected  about  the 
court-house  while  the  jury  were  deliberating  upon  their 
verdict,  and,  infuriated  with  sympathy  for  the  prisoner, 
yelled  forth  their  demands  for  acquittal  within  the  hear- 
ing of  the  jury.  Feeling  the  effects  of  the  wild  excite- 
ment of  the  multitude,  the  jury  were  practically  disquali- 
fied from  rendering  a  conscientious  verdict  in  accordance 
Avith  the  law  and  the  evidence.  In  the  case  of  Rosier, 
then  before  the  jury,  there  was  no  wild  excitement ; 
there  were  no  crowds  of  people  surging  around,  inside 
or  outside  the  court-room,  frenzied  with  sympath}^  for 
him  and  vociferating  demands  for  his  acquittal.  The 
prisoner,  through  his  Counsel,  must  rely  upon  appeals 
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to  the  reason,  the  conscience,  and  firmness  of  each  indi- 
vidual juror.  He  proposed  to  show  them  that  upon  a 
fair  and  just  application  of  the  law  to  the  facts  estab- 
lished by  the  evidence  it  was  their  duty  to  find  that  the 
prisoner  was  then  insane.  He  conceded  that,  as  far  as 
the  evidence  went,  he  was  sane  upon  all  subjects  except 
one — namely,  perpetual  motion.  He  maintained  that 
the  idea  that  he  (the  prisoner)  had  discovered  the  great 
secret  of  perpetual  motion,  which  had  baffled  the  skill 
of  philosophers  in  all  ages,  was  a  delusion  ;  that  he  had 
made  no  such  discovery.  That  this  delusion  held  him 
with  a  firm  and  relentless  grasp,  he  contended,  was 
shown  by  his  conversations  with  his  fellow-prisoners  in 
the  Tombs.  The  only  way  to  prove  a  disordered  in- 
tellect was  by  acts,  declarations,  and  conduct.  If  the 
prisoner  were  actually  sane,  and  talked  as  his  fellow- 
prisoners  testified  he  did,  merely  for  effect,  and  to  make 
evidence  to  be  used  in  his  defense,  then  there  was  noth- 
ing to  show  partial  insanity  or  monomania ;  but  if  the 
prisoner  were  sincere  and  meant  what  he  said  in  these 
conversations,  then  there  could  be  no  doubt  that  he  was 
a  monomaniac — that  is,  he  was  insane  on  the  one  sub- 
ject. The  fact  that  he  was  found  on  shipboard  in  pos- 
session of  a  dark-lantern  and  a  set  of  burglar's  tools  was 
calculated  to  excite  prejudice  against  his  defense.  How 
he  came  in  possession  of  these  implements  could  not  be 
shown.  The  prisoner  himself  could  not  under  the  law 
testify,  and  of  necessity  there  could  be  no  other  witness 
upon  this  point.  But  that  Hosier  stole  the  watches  Mr. 
Clinton  conceded  to  be  an  undoubted  fact  upon  the  evi- 
dence. "Was  lie  in  the  eye  of  the  law  responsible  for 
that  theft?  That  was  the  principal  question  for  the 
jury  to  pass  upon.  Mr.  Clinton  invoked  the  careful  at- 
tention of  the  jury  to  the  law  upon  the  subject  of  par- 
tial insanity.  He  showed  by  a  citation  of  numerous 
authorities  that  if  the  act  in  question,  for  which  the 
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prisoner  was  on  trial,  was  the  direct  result  of  the  partial 
insanity — if  it  were  the  offspring  of  the  delusion — then 
he  was  not  criminally  responsible.  Mr.  Clinton  endeav- 
ored to  apply  this  principle  to  the  evidence.  He  con- 
tended that  the  prisoner  stole  the  watches  in  order  to 
sell  them  and  thus  obtain  money  so  as  to  experiment 
upon  his  perpetual  -  motion  machines.  Thus  it  was 
proved,  Mr.  Clinton  maintained,  that  the  larceny  of 
the  watches  was  the  result  of  the  monomania — the  di- 
rect offspring  of  the  delusion — and  therefore  the  verdict 
should  be  that  the  prisoner  was  then  insane.  Judge 
Betts  in  his  charge  to  the  jury  was  quite  severe  upon  the 
prisoner.  It  was  clear  to  any  one  who  heard  him  that 
the  Judge  thought  there  was  no  proof  that  the  prison- 
er was  insane  and  that  the  jury  would  so  find.  Before 
the  charge  Mr.  Clinton  thought  it  barely  possible  that 
one  or  two  jurors  might  hold  out  and  thus  secure  a  dis- 
agreement. When  the  jury  retired  he  assumed  the  case 
was  lost.  He  was  confirmed  in  this  opinion  when  in 
about  ten  minutes  they  returned  into  Court  and  the  an- 
nouncement was  made  that  they  had  agreed.  To  his 
amazement,  they  rendered  a  verdict  that  the  prisoner 
was  insane !  The  effect  of  the  verdict  was  that  the 
Government  could  not  try  Hosier  for  the  offense  of 
grand  larceny  upon  the  high  seas  until  he  should  be  re- 
stored to  sanity.  He  was  remanded  to  the  United 
States  jail  in  Brooklyn  with  a  view  to  his  incarceration 
in  a  lunatic  asylum,  as  the  law  required  upon  a  verdict 
of  that  kind.  A  few  days  afterwards  he  gave  a  prac- 
tical illustration  of  the  doctrine  of  perpetual  motion 
which  was  little  expected.  A  hole  was  discovered  in 
the  roof  of  the  jail.  With  a  rope  Hosier  had  let  himself 
down  and  escaped.  Thus  ended  his  prosecution  for  the 
larceny  of  the  watches,  as  he  was  never  recaptured. 


CHAPTER  VI 


CASE    OF  CALVIN   RUSS 


Convicted  of  the  Murder  of  his  Wife,  in  January,  1847,  in  the  Court 
of  Oyer  and  Terminer  of  the  County  of  New  York. — Peculiar  Feat- 
ures of  the  Trial. — Interesting  and  Extraordinary  Incidents  that 
Followed. 

In  January,  1847,  Calvin  Russ,  a  journeyman  tailor  by 
occupation,  was  tried  in  the  Court  of  Oyer  and  Terminer 
of  the  City  and  County  of  IN'ew  York  for  the  murder  of 
his  wife.  John  McKeon,  District  Attorney,  and  Bar- 
tholomew O'Connor  conducted  the  prosecution.  David 
Graham,  James  M.  Smith,  Jr.,  and  Mr.  Clinton  were 
Counsel  for  the  prisoner.  The  homicide,  as  shown  by  the 
witnesses  for  the  prosecution,  was  brutal  and  without 
any  mitigating  circumstances.  The  defense  was  insan- 
ity. In  impanelling  the  jury  free  use  w^as  made  by  the 
defense  and  the  prosecution  of  the  right  of  challenge, 
both  for  principal  cause  and  to  the  favor.  On  behalf  of 
the  defense.  Counsel  thought  that  persons  in  the  same 
sphere  of  life  as  the  prisoner  would  sympathize  with  him, 
and  would  give  greater  weight  to  the  testimon}^,  and 
better  appreciate  his  surroundings,  than  those  higher  up 
in  the  business  and  social  scale.  They  succeeded  in  get- 
ting nine  tailors  on  the  jury.  The  trial  occupied  about 
two  weeks,  and  was  vigorously  contested  by  both  sides. 
The  testimony  on  the  subject  of  insanity  was  ehiborate 
and  interesting.  The  opening  addresses  to  the  jury  were 
made  by  Mr.  O'Connor  on  the  part  of  the  prosecution, 
and  by  Mr.  Clinton  on  behalf  of  the  defense.    At  the 
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close  of  the  evidence  the  jury  were  addressed  by  Mr. 
Graham  and  Mr.  Smith  for  the  defense,  and  by  Mr. 
McKeon  for  the  people.  After  the  charge  of  the  Court 
the  jury  retired,  and,  after  considerable  deliberation,  re- 
turned into  Court  and  rendered  a  verdict  against  the 
prisoner  of  guilty  of  murder.  He  was  sentenced  to  be 
banfjed  on  the  12th  of  March,  1847.  The  nine  tailors  had 
no  sympathy  for  the  prisoner,  and  were  for  conviction 
from  the  outset.  Others  doubted  and  hesitated  for  a 
considerable  time  before  concurring  in  a  verdict  of 
guilty.  Had  Counsel  for  the  defense  selected  a  jury 
from  higher  spheres  of  life  and  of  more  intelligence,  the 
prisoner  would  probably  have  been  acquitted  on  the 
ground  of  insanity.  The  defense  made  out  a  good  case. 
Mr.  Clinton  thought  then,  and  thinks  now,  that  Russ 
Avas  entitled  to  an  acquittal.  All  the  Counsel  for  the 
defense  conceded  that  in  selecting  the  jury  they  made 
a  great  mistake.  Throughout  his  entire  practice  Mr. 
Clinton  has  observed,  equally  in  criminal  and  civil  cases, 
that  if  there  were  any  on  the  jury  of  the  same  class  and 
environments  as  the  defendant,  they  Avere  far  less  favor- 
ably inclined  towards  him  than  those  of  a  totally  differ- 
ent sphere  of  life.  The  latter  are  far  more  liberal,  con- 
siderate, and  kindly  disposed.  Mr.  Clinton  has  especially 
observed  that  if  there  were  on  the  jury  any  who  them- 
selves had  been  guilty  of  the  offenses  charged  against 
the  defendant,  they  were  relentlessly  severe  and  without 
a  grain  of  charity  in  their  composition.  They  would 
look  with  disfavor  upon  evidence  favorable  to  the  de- 
fendant, and  give  the  greatest  possible  weight  to  what- 
ever operated  against  him.  Oftentimes  their  own  ante- 
cedents would  give  such  tone  and  color  to  their  conduct 
that,  without  intending  to  be  dishonest,  they  would  do 
flagrant  injustice.  Mr.  Clinton's  advice  to  young  and 
rising  members  of  the  bai*  is :  As  far  as  practicable,  se- 
lect jurors  who  are  and  have  been  pure  and  honest — not 
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loaded  down  with  the  shortcomings  charged  against 
your  chent,  and  they  will  be  almost  sure  to  look  upon 
his  faults  with  as  much  kindness  and  leniency  as  their 
sense  of  duty  will  permit. 

In  the  case  of  Russ,  as  his  Counsel  had  no  exceptions 
on  which  they  could  expect  to  set  aside  the  verdict  and 
obtain  a  new  trial,  the  only  hope  seemed  to  be  to  obtain, 
if  possible,  a  commutation  from  the  Governor  of  the 
sentence  of  death  to  imprisonment  in  the  State  prison 
for  life.  It  devolved  upon  Mr.  Clinton  to  make  the 
application  to  the  Governor  (John  Young).  He  went 
to  Albany  for  that  purpose,  taking  with  him  a  copy  of 
the  testimony  and  proceedings  on  the  trial.  He  lost  no 
time  in  commencing  his  work.  The  testimony  and  pro- 
ceedings on  the  trial  were  long.  It  required  no  small 
amount  of  the  Governor  s  time  to  read  the  copy  w^hich 
had  been  furnished  him  and  get  possession  of  the  facts 
of  the  case.  Mr.  Clinton  appeared  before  him  from  day 
to  day  to  explain  the  evidence  and  present  the  strong 
points.  He  made  an  elaborate  Brief  of  the  facts  and 
the  law  applicable  to  them,  from  which  he  argued  the 
case  before  the  Governor.  In  the  meantime  he  inter- 
ested members  of  the  Legislature  (of  the  Senate  and  of 
the  Assembly)  in  the  case,  and  induced  them  to  talk 
with  the  Governor  upon  the  subject.  From  them  he 
learned  Avhat  difficulties  presented  themselves  to  the 
Governor's  mind.  Being  thoroughly  familiar  with  all 
parts  of  the  case  and  everything  relating  to  it,  he  would 
go  before  the  Governor  next  day  and  remove  those  dif- 
ficulties. Gradually  he  brought  the  Governor  around 
so  as  to  view  the  application  with  favor,  and  he  became 
much  interested.  The  great  point  with  Mr.  Clinton  was 
to  satisfy  him  that  the  prisoner  was  then  insane  and 
was  insane  at  the  time  of  the  trial,  and  ought  to  have 
been  acquitted  on  that  ground.  The  Governor  seemed 
to  be  taking  more  and  more  that  view  of  the  case.    The 
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testimony  of  the  medical  experts  upon  the  trial  as  to 
the  insanity  of  Russ  was  very  conflicting.  The  evidence 
for  the  prosecution  was  all  one  way ;  the  testimony  for 
the  defense  was  all  the  other  way.  Mr.  Clinton  took  a 
copy  of  the  testimony  to  Utica  and  presented  it  to  Dr. 
Briffham,  then  at  the  head  of  the  State  Lunatic  Asvlum 
located  there,  and  asked  his  professional  opinion,  wheth- 
er upon  that  testimony  Russ  was  insane.  Dr.  Brigham 
examined  the  testimony  with  great  care,  and  gave  Mr. 
Clinton  his  written  opinion  to  the  effect  that  although 
the  case  was  not  without  difficulty,  yet  on  the  whole 
testimony  in  his  judgment  the  prisoner  was  insane. 
Mr.  Clinton  returned  to  Albany  and  presented  this 
opinion  to  the  Governor,  who  appeared  to  think  very 
highly  of  it.  Mr.  Clinton  began  to  feel  quite  sanguine. 
The  Governor  had  apparently  reached  the  conclusion 
that  the  prisoner  was  actually  insane.  Finally  he  deter- 
mined to  send  an  eminent  physician  of  Albany,  in  whom 
he  had  entire  confidence,  to  New  York  to  examine  the 
prisoner,  who  was  confined  in  the  city  prison,  and  report 
to  him  as  soon  as  practicable  whether  he  was  or  was 
not  insane.  Unless  this  physician  should  report  ad- 
versely, Mr.  Clinton  was  quite  sure  he  would  obtain  the 
commutation.  The  physician  went  to  New  York,  exam- 
ined the  prisoner  thoroughly,  and  reached  the  conclusion 
that  he  was  without  doubt  insane.  He  returned  to  Al- 
bany, and  so  reported  to  the  Governor.  Mr.  Clinton  then 
obtained  the  commutation,  and  returned  with  it  to  New 
York.  Instead  of  remaining  in  Albany  one  or  two  days 
as  he  expected,  one  month  had  rolled  around  when  he 
obtained  the  commutation.  Buss  was  taken  to  the  in- 
sane asylum  at  Utica,  and  confined  there  as  an  insane 
criminal.  At  the  time  the  Governor  granted  the  com- 
mutation he  told  Mr.  Clinton  that  if  at  the  expiration 
of  six  months  or  thereabouts  Buss  continued  actually 
insane  and  had  not  feigned  insanity,  he  would  grant  him 
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a  full  pardon.  AVhen  the  six  months  had  expired  Mr. 
Clinton  met  the  Governor  in  New  York,  who  told  him 
he  liad  no  doubt  of  the  insanity  of  Euss.  lie  said,  in 
substance,  that  he  was  very  glad  he  had  commuted  the 
sentence,  and  that  if  on  his  return  to  Albany  Mr.  Clinton 
would  call  upon  him  he  would  give  him  a  full  pardon  for 
his  client.  Within  a  few  days  Mr.  Clinton  went  to  Al- 
bany for  that  purpose.  As  he  was  about  to  enter  the  Ex- 
ecutive Chamber  he  was  met  by  a  member  of  the  Assem- 
bly who  had  taken  great  interest  in  the  case.  He  told  Mr. 
Clinton  he  had  just  heard  the  news  that  Euss  had  escaped 
from  the  lunatic  asylum.  Mr.  Clinton  went  in  and  told 
the  Governor,  and  gave  him  to  understand  that  under 
the  circumstances  he  would  not  expect  him  to  fulfil  his 
promise,  so  recently  made  in  New  York,  to  grant  Russ  a 
full  pardon.  The  Governor  remarked,  "  Well,  Mr.  Clin- 
ton, I  am  afraid  your  client  has  cheated  the  whole  of  us." 

From  that  time  to  this,  although  over  forty-eight 
years  have  rolled  by,  nothing  whatever  has  been  heard 
of  the  whereabouts  of  Calvin  Russ.  Notwithstanding 
the  escape  of  Russ,  Mr.  Clinton  thought  at  the  time,  and 
believes  now,  that  he  was  actually  insane  at  the  time  of 
his  trial  and  when  he  escaped  from  the  asylum.  It  is 
no  uncommon  thing  for  insane  persons  confined  in  luna- 
tic as3dums  to  effect  an  escape. 

Governor  Young  was  a  man  of  great  ability  and  noted 
for  his  outspoken  candor,  which  was  always  interesting 
and  sometimes  amusing.  On  one  occasion,  some  years 
afterwards,  Mr.  Clinton  met  him  in  New  York  with  some 
friends  at  the  Astor  House,  one  of  whom  proposed  to 
"treat."  He  asked  each  what  he  would  have.  One 
said  "  whiskey,"  another  said  "  claret,"  another  said 
"soda-water,"  and  so  on.  When  the  question  was  put 
to  the  Governor  he  said  "  a  blue-pill."  After  the  others 
had  taken  their  drinks  they  went  down  with  the  Gov- 
ernor to  the  drug-store  in  the  Astor  House,  and  he  took 
his  "  blue-pill "  as  his  part  of  the  treat. 


CHAPTER  VII 

THE   FAMOUS   MIKE  WALSH 

The  Most  Unique  and  Extraordinary  Political  Character  that  ever  Ap- 
peared in  the  City  of  New  York. — Tried  on  a  Charge  of  Criminal 
Libel  in  the  New  York  General  Sessions,  in  February,  1848. — Inter- 
esting Anecdotes  relating  to  Him. 

Mike  "Walsh  was  one  of  the  most  unique  characters 
the  City  of  New  York  ever  produced.  He  always  de- 
nied that  his  Christian  name  was  Michael,  and  insisted 
upon  being  called  at  all  times  "Mike."  He  resented 
being  addressed  as  "  Michael  Walsh,"  or  "  Mr.  Michael 
Walsh,"  or  "  Hon.  Michael  Walsh,"  after  he  had  served 
several  terms  in  the  Legislature  and  in  Congress.  He 
desired  to  be  known  while  he  lived,  and  to  be  remem- 
bered after  his  death,  as  plain  ''  Mike  Walsh  " — one  of 
the  people.  He  was  brought  up  as  a  printer,  and  very 
early  he  turned  his  attention  to  politics.  He  possessed 
great  intellectual  ability,  and  as  a  public  speaker  he  ex- 
celled in  the  use  of  powerful  invective.  Take  him  all  in 
all,  his  qualifications  as  a  mob  orator  were  unparalleled. 
At  political  meetings  he  was  very  effective ;  he  could 
hold  the  floor  against  all  comers,  and  despite  the  wishes 
of  leaders  and  managers  he  would  have  "  his  say."  In 
Tammany  Hall  enough  of  his  friends  and  devotees  were 
always  present,  fortified  with  sufficient  lung  force  and 
power  of  muscle,  to  maintain  the  supremacy  of  his  ora- 
torical power  as  long  as  he  saw  fit  to  exercise  it.  He 
soon  drew  about  him  a  large  body  of  followers,  none  of 
whom  would  ever  have  been  mistaken  for  members  of 
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the  "  Order  of  Dudes."  Among  them  were  many  sport- 
ing men,  gamblers,  prize-fighters,  and  roughs.  They 
were  so  conspicuous  among  his  followers  that  he  was 
soon  designated  the  "  Leader  of  the  Subterraneans."  He 
was  not  ashamed  of  his  title — he  gloried  in  it.  As  his 
following  increased  rapidly  he  desired  to  have  an  official 
organ,  and  therefore  started  a  newspaper  and  named 
it  The  SuUerranean.  Its  editorials  and  news  articles 
were  spicy,  terse,  and  interesting,  full  as  they  of  ten  were 
with  invective,  vituperation,  and  sometimes  scurrility. 
His  attacks  on  individuals  were  of  such  stinging  power 
as  sometimes  to  result  in  complaints  against  him  for 
criminal  libel.  Occasionally  indictments  for  libel  were 
found  against  him  by  the  grand  jury.  Upon  his  trials, 
in  some  instances,  he  would  in  his  characteristic  way 
defend  himself.  His  efforts  in  his  own  defense  culmi- 
nated in  his  conviction  and  imprisonment  in  the  peniten- 
tiary on  Blackwell's  Island.  However  great  was  his 
belief  in  his  own  ability,  he  concluded  that  as  an  im- 
2)romptit  lawyer  defending  himself  on  a  criminal  trial 
for  libel  he  was  a  failure.  He  therefore  retained  the 
ablest  and  most  distinguished  criminal  lawyer  then  at 
the  Bar — David  Graham.  Sometimes  the  libels  were  so 
gross — so  acrid — in  their  character  that  even  Mr.  Gra- 
ham could  not  on  the  trial  prevent  a  conviction.  On 
March  3,  1846,  Mike,  on  conviction  for  a  libel  on  one 
Hossford,  was  sentenced  to  imprisonment  on  Blackwell's 
Island  for  six  months.  On  the  expiration  of  his  sen- 
tence (the  3d  of  September)  he  was  met  by  a  large 
body  of  his  followers,  accompanied  by  a  band  of  music, 
and  conducted  to  his  home  in  .Kew  York,  as  a  hero  de- 
serving the  highest  honors  which  grateful  and  admiring 
throngs  of  people  could  bestow  upon  him.  During  the 
month  of  October  following  the  Democratic  county 
convention  met  at  Tammany  Hall  to  nominate  candi- 
dates for  Assemblymen.     The  system  of  different  As- 
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sembly  districts  had  not  then  been  adopted.  Assem- 
blymen were  elected  on  a  general  ticket  for  the  entire 
City  and  County  of  New  York.  Proceedings  in  the  con- 
vention went  on  smoothly  until  all  except  one  had  been 
nominated.  For  that  place  on  the  ticket  Mike  was  a 
candidate.  His  opponent  was  a  Mr.  Hastings,  a  tall, 
lank,  dyspeptic,  sallow-faced,  cadaverous  looking  lawyer 
of  excellent  legal  acquirements  and  of  marked  ability, 
but  not  noted  for  geniality  or  suavity  of  manner.  Mike 
without  much  effort  triumphed  over  Hastings,  secured 
the  nomination,  and  with  the  rest  of  the  ticket  was  sub- 
sequently elected.  In  the-  next  issue  of  The  Subterra- 
nean Mike  gave  a  ludicrous,  humorous,  and  ironical 
account  of  his  contest  with  Hastings  and  the  defeat  of 
the  latter.  Hastings  procured  the  indictment  of  Mike 
for  publishing  this  article.  On  the  1st  of  January  fol- 
lowing Mike  became  a  member  of  the  Legislature,  and 
having  served  several  terms  in  the  penitentiary  as  a  law 
hrealcer  lie  considered  himself  much  better  qualified  as 
a  law  maher  than  his  co-members,  who  in  this  regard 
were  "fresh"  and  entirely  without  experience.  He  en- 
tered upon  his  legislative  duties  with  bright  prospects, 
and  soon  became  a  conspicuous  figure  in  the  Assembly. 
When  he  was  expected  to  speak  he  attracted  a  larger 
audience  by  far  than  any  other  member. 

In  1848  (Mike  having  been  again  elected  to  the  Assem- 
bly) Hastings  had  the  trial  for  libel  brought  on.  Mike 
remained  at  his  post  in  the  Assembly  and  did  not  attend 
the  trial,  it  being  unnecessary  that  he  should  do  so,  as  the 
offense  charged  was  a  misdemeanor.  David  Graham, 
being  then  very  busy,  handed  over  the  case  to  his  brother, 
John  Graham  (a  brilliant  young  lawyer,  who  afterwards 
became  one  of  the  most  distinguished  members  of  the 
New  York  Bar),  and  Mr.  Clinton  to  defend.  Mr.  Hast- 
ings in  person  and  John  McKeon,  District  Attorney,  con- 
ducted the  prosecution.     The  trial,  which  took  place  in 
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the  New  York  General  Sessions,  began  on  the  24th  of 
February,  and  ended  the  next  day.  Kecorder  John  B. 
Scott,  who  presided,  was  a  very  honest  man,  and,  although 
he  had  been  Judge  of  the  Marine  Court  many  years,  when 
(with  a  single  exception)  its  maximum  jurisdiction  was 
fifty  dollars,  it  was  well  understood  that  he  was  not 
overloaded  with  any  profound  knowledge  of  law.  Under 
the  law,  as  adjudicated  by  the  Courts,  the  article  in  The 
Subterranean  was  undoubtedly  libellous.  Most  of  it  was 
facetious.  It  clearly  held  up  Hastings  to  ridicule.  It  rep- 
resented (among  other  things)  that  on  the  night  the  nom- 
inating convention  met  the  "bo^^s"  discovered  Hastings 
prowling  around  in  front  of  Tammany  Hall,  and,  remem- 
bering the  cloak-and-boots  affair  at  his  boarding-house, 
they  "spotted"  him,  and  thought  the  time  opportune 
for  having  some  fun.  The  article  further  stated  that 
one  of  the  "  boys  "  procured  a  bag  of  flour ;  that  others, 
catching  the  infection  for  sport,  got  numerous  other  bags 
of  flour,  which  made  a  huge  pile;  that  at  once  a  long 
and  beautiful  liberty -pole  was  obtained,  when  some 
among  the  crowd  suggested  elevating  Hastings  on  it, 
he  having  failed  to  elevate  himself  into  the  Legislature. 
Then,  having  emptied  upon  him  bag  after  bag  of  flour, 
he  was  elevated  upon  the  liberty-pole,  to  which  they 
had  strapped  him;  and  when  last  seen  he  was  going 
upward  and  upward,  and  must  then  be  far  on  his  Avay 
in  his  progress  to  the  heavens.  Of  course,  all  this  was 
ironical,  and  any  other  man  than  Hastings  would  have 
laughed  at  it  and  never  thought  of  making  such  stuff 
the  basis  of  an  indictment  for  libel.  On  the  trial  the 
prosecution  without  difficulty  proved  their  case.  Mr. 
Graham  cross-examined  their  witnesses,  and,  as  the  de- 
fense had  no  testimony  to  offer,  Mr.  Clinton  addressed 
the  jury  on  behalf  of  his  client.  He  endeavored  to  rid- 
icule Hastings  and  as  much  as  practicable  belittle  the 
case  of  the  prosecution.     He  treated  the  alleged  libel  as 
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ironical  and  jocose.  lie  urged  that  Hastings  had  not 
sufficiently  identified  himself  as  the  person  described  in 
the  offensive  article ;  that  there  was  an  insinuation  or 
intimation  in  it  that  the  person  referred  to  had  stolen  a 
pair  of  boots  and  a  cloak  from  a  boarding-house ;  that 
Hastings  had  never  done  anything  of  that  kind,  and 
therefore  he  could  not  be  the  person  referred  to ;  besides, 
if  he  ever  had  done  anything  so  naughty,  his  admission 
of  the  fact  could  not  be  taken,  but  he  must  prove  it  by 
a  credible  witness  on  the  stand,  otherwise  he  could 
not  identify  himself  as  the  person  libelled.  Mr.  Clinton 
cited  a  decision  from  a  volume  of  Wendell's  Eeports, 
which  seemed  to  carry  the  doctrine  of  the  identification 
of  the  person  libelled  to  this  ridiculous  extent.  In  com- 
menting upon  the  fact  that  the  indictment  ran  in  the 
name  of  the  people  of  the  State  of  New  York,  he  ex- 
plained that  on  account  of  the  affront  which  the  pre- 
tended libellous  article  offered  to  Mr.  Hastings's  vanity, 
in  seeking  redress  he  mistook  himself  for  the  people  of 
the  State  of  New  York.  Mr.  Clinton  said  he  was  re- 
minded of  an  anecdote  of  a  constable  in  Pennsylvania, 
whom  some  person  had  assaulted  slightly,  but  not  so  as 
to  injure  him.  The  constable  had  his  assailant  indicted, 
but  gave  a  ready  ear  to  an  appeal  for  leniency,  and  finally 
concluded  to  let  the  defendant  off  without  prosecution. 
He  said  to  his  assailant,  "  Jim,  I'll  let  you  off  this  time. 
But,  remember,  whoever  assails  me  hereafter  shakes  up 
— not  me,  but — the  commonwealth  of  the  State  of  Penn- 
sylvania !"  Mr.  Hastings  thought  that  if  his  vanity  was 
slightly  punctured  the  entire  people  of  the  State  of  New 
York  were  grievously  wounded ;  but  Mr.  Clinton  thought 
the  people  could  survive  even  such  a  catastrophe.  His 
remarks  to  the  jury  were  very  much  in  the  style  of  a 
stump  speech  addressed  to  a  hilarious  audience.  The 
manner  in  which  be  portrayed  Hastings  caused  the  jury 
to  bound  in  their  seats  with  laughter,  and  the  audience 
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which  packed  the  court-room  was  more  uproarious  with 
mirth  than  comported  with  the  dignity  that  should  ever 
be  maintained  in  a  court  of  justice.  Mr.  Hastings,  not 
content  to  have  the  District  Attorney  address  the  jury 
on  behalf  of  the  prosecution,  insisted  on  the  privilege  of 
performing  that  duty  himself.  He  commenced  by  tell- 
ing the  jury  that  the  original  libel  published  by  the  de- 
fendant in  Tlie  Svhterranean  was  bad  enough,  but  to 
be  ridiculed  as  he  had  been  by  the  defendant's  Counsel, 
to  be  laughed  at  by  the  jury  and  jeered  at  by  the  audience 
present  was  far  worse.  Such  proceedings  in  a  court  of 
justice  he  denounced  with  great  bitterness.  He  cited 
the  law  of  libel  and  applied  it  to  the  evidence  adduced 
by  the  prosecution.  He  claimed  that  there  was  nothing 
in  mitigation  of  defendant's  course ;  on  the  other  hand, 
the  case  abounded  with  proofs  of  aggravation  of  the 
atrocious  offense  for  which  he  was  on  trial.  Pie  gave  a 
stirring  description  of  his  sufferings  and  the  grievous 
wrongs  inflicted  on  him,  and  denounced  in  unmeasured 
terms  the  audacity  of  the  defense.  He  appealed  to  the 
jury  to  vindicate  himself  and  uphold  the  majesty  of  the 
law.  The  Court  charged  the  jury  as  only  Recorder 
Scott  could  charge.  Mr.  Clinton  asked  him,  on  the  part 
of  the  defense,  to  charge  various  legal  propositions  which 
he  read  from  the  case  he  had  cited  from  one  of  Wen- 
dell's Reports  (some  of  which  propositions  were  taken 
from  the  points  of  Counsel  in  the  case  instead  of  from 
the  decision  of  the  Court),  the  effect  of  which  was  that 
unless  the  complainant  was  guilty  of  the  accusations 
against  him  contained  in  the  libel,  he  was  not  identified 
as  the  person  therein  referred  to.  The  Recorder  charged 
all  Mr.  Clinton's  propositions  without  qualification,  say- 
ing to  the  jury,  "  Gentlemen,  anything  the  Counsel  reads 
from  a  law  book,  that  is  law,  gentlemen."  The  jury  re- 
tired, and  were  out  some  six  or  eight  hours  before  they 
could  agree.     Evidently  a  considerable  number  were  for 
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acquittal.  Finally  they  returned  into  Court  and  ren- 
dered a  verdict  of  guilty,  recommending  the  defendant 
to  the  leniency  of  the  Court,  on  the  ground  of  mitigating 
circumstances.  The  Court  sentenced  the  defendant  to 
pay  a  fine  of  twenty-five  dollars.  This  was  the  last 
time  Mike  Walsh  was  ever  tried  on  an  indictment  for 
libel. 

In  his  main  characteristics  he  was  eccentric  and  ex- 
traordinary. No  amount  of  flattery  or  favoritism  in  the 
way  of  political  patronage  had  the  slightest  influence 
with  him  in  softening  his  enmities  or  detaching  him 
from  his  friends.  His  unsusceptibility  to  flattery  is 
well  illustrated  by  the  following  anecdote.  Benjamin 
F.  Butler,  ex -Attorney -General  of  the  United  States, 
was  acquainted  with  Mike,  and  had  a  high  opinion  of 
his  abilities.  He  said  to  him, "  Mr.  Walsh,  you  ought  to 
become  a  lawyer.  A  man  of  your  talents  would  succeed 
well  at  the  Bar,  and  would  soon  become  an  ornament  to 
the  profession."  Mike,  after  a  slight  pause,  said  with 
peculiar  emphasis,  "  My  God !  Butler,  do  you  think  I 
could  sink  myself  to  your  level  and  become  a  lawyer  ?" 
All  efforts  to  reach  Mike  through  flattery  or  political 
patronage  he  looked  upon  as  proceeding  from  interested 
motives,  which  he  despised ;  but  if  any  one  from  disin- 
terested motives  did  him  a  substantial  favor  he  secured 
his  lasting  gratitude  and  friendship.  In  return  for  such 
service  he  would  do  anything  in  his  power.  His  de- 
votion was  phenomenal.  The  professional  service  Mr. 
Clinton  rendered  him  on  this  trial  he  regarded  as  a 
great  benefit.  To  the  day  of  his  death  Mr.  Clinton  had 
his  gratitude  and  friendship.  He  was  ready  to  do  for 
him  anything  within  the  range  of  possibility.  As  Mr. 
Clinton  wanted  no  office  nor  political  favors  of  any  kind, 
there  was  nothing  Mike  could  do,  except,  when  opportu- 
nity offered,  to  let  him  (Mr.  Clinton)  into  the  secret  of 
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his  forthcoming  practical  jokes,  so  that  he  might  be 
present  and  enjoy  them.  On  one  occasion,  while  Mike 
was  in  the  Assembly  and  Mr.  Clinton  Avas  in  attend- 
ance on  the  Court  of  Appeals  in  Albany,  Mike  told  him 
one  evening  that  if  he  would  attend  in  the  Assembly 
chamber  next  day,  at  an  hour  he  named,  he  would  enjoy 
a  practical  joke  that  he  (Mike)  outlined,  which  he  was 
^oing  to  practise  on  a  member  named  Watson.  At  the 
appointed  time  Mr.  Clinton  was  on  hand.  Mr.  Watson, 
a  member  from  Albany,  who  had  red  hair — and  not 
much  of  it — had  disappeared  from  the  Assembly  for 
several  days,  but  this  day  had  reappeared  wearing  a 
huge  black  wig.  He  arose  to  make  a  speech  on  the 
school  question  then  before  the  House.  His  speech  was 
written,  and  he  commenced  to  read  it,  when  Mike  jumped 
up  and  shouted,  "  Mr.  Speaker !"  The  Speaker  quietly 
observed  that  the  gentleman  from  Albany  had  the  floor. 
Mike  shouted,  "  Mr.  Speaker !  I  rise  to  a  point  of  order !" 
The  Speaker  directed  that  the  gentleman  from  Albany 
be  seated,  and  asked  the  gentleman  from  New  York 
to  be  kind  enough  to  state  his  point  of  order.  Said 
Mike,  "  Mr.  Speaker,  I  Avould  like  to  know  by  what  right 
ignorant  and  stupid  bores,  not  members  of  this  House, 
dare  get  within  the  railing  of  this  Assembly  and  at- 
tempt to  inflict  upon  us  their  stupid  speeches."  By 
this  time  some  of  the  members  as  well  as  the  Speaker 
began  to  see  the  drift  of  Mike's  joke.  The  Speaker,  ev- 
idently laboring  to  conceal  a  smile  upon  his  counte- 
nance, said,  "  The  Chair  is  of  the  opinion  that  the  mem- 
ber from  Albany  is  a  member."  Shouted  Mike,  "  I  tell 
you  3f?\  Watson  is  the  memher  from  Albany  T''  The  at- 
tention of  all  the  members  was  concentrated  on  Mike. 
After  he  had  carried  this  part  of  the  joke  about  as  far 
as  it  would  bear,  he  left  his  own  seat,  walked  up  in  front 
of  Watson,  and,  stooping  down,  looked  him  in  the  face. 
Mike  then  threw  up  his  hands  in  apparent  amazement, 
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and,  in  a  stentorian  tone  of  voice,  exclaimed,  '-My  God! 
that's  "Watson !"  The  effect  was  such  as  Mr.  Chnton  never 
before  nor  since  witnessed  in  a  dehberative  body.  Mem- 
bers and  all  present  laughed,  shouted,  and  yelled.  For 
several  minutes  no  attempt  was  made  to  observe  order. 
Many  were  the  practical  jokes  perpetrated  by  Mike 
Walsh  during  this  and  other  sessions  of  the  Legislature 
while  he  was  a  member.  In  debate  he  was  pungent, 
sparkling,  and  epigrammatic.  No  other  member  com- 
manded the  attention  which  was  always  accorded  him. 
Afterwards  he  served  several  terms  in  Congress.  His 
extraordinary  peculiarities  were  as  enjoyable  there  as 
they  had  been  in  the  Legislature.  His  ability  and  ec- 
centricities were  so  blended  as  to  produce  as  grotesque 
and  conspicuous  a  character  as  ever  figured  in  any  leg- 
islative body.  Among  his  faults,  which  were  as  prom- 
inent as  his  merits,  he  drank  too  much  at  times.  This 
habit  cost  him  his  life.  One  night  in  New  York,  at  a 
late  hour,  he  left  a  restaurant  where  he  had  eaten  heart- 
ily and  had  imbibed  too  much.  On  his  way  home  he 
fell  down  an  area,  where  he  was  found  dead  with  his 
skull  fractured.  Some,  probably  without  good  reason, 
suspected  foul  pla}^  Thus,  in  the  prime  of  manhood, 
terminated  the  checkered  career  of  the  famous — his  en- 
emies would  say  notorious  —  Mike  Walsh.  Many  who 
knew  him  well  thought  that  the  public 

"  Could  have  better  spared  a  better  man." 
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CASE   OF   SAMUEL   J.  PKOPEB 

Tried  Many  Times  in  the  City  of  New  York  upon  Criminal  Charges 
of  Obtaining  Property  by  False  Pretences, — His  Bad  Character 
his  Only  Defense,  which  He  had  no  DiflSiculty  in  Establishing. 

CASE    OF  JOHN   A.    CANTOK 

The  Most  Expert  Forger  of  his  Day  in  the  United  States. — Tried  in 
the  New  York  General  Sessions  on  the  Charge  of  Passing  Counter- 
feit Money. — His  Bad  Character  Available  as  a  Defense. — Astound- 
ing Forgeries  Committed  by  Him  while  in  State  Prison. 

In  1848  Samuel  J.  Proper,  a  man  apparently  about 
thirty -seven  years  of  age,  bright  and  energetic,  possess- 
ing intelligence  above  the  average,  was  engaged  in  the 
City  of  New  York  in  manufacturing  agricultural  imple- 
ments. He  sold  promissory  notes  in  Wall  Street,  which 
were  made  and  indorsed  by  him.  After  a  time  he  failed, 
and  one  of  those  who  had  purchased  his  notes,  and  paid 
for  them  considerable  less  than  their  face  value,  claimed 
that  he  had  been  defrauded  and  had  parted  with  his 
money  by  reason  of  false  representations  made  by  Prop- 
er. He  caused  the  arrest  of  Proper  upon  a  criminal 
charge  of  having  obtained  money  by  false  pretenses. 
He  was  arraigned  before  a  magistrate,  and  upon  the  ex- 
amination Edward  Sanford,  Peter  Y.  Cutler,  and  Mr. 
Chnton  appeared  for  him.  Evidence  on  the  part  of  the 
prosecution  was  given,  showing  that  Proper  had  made 
the  false  representations  set  forth  in  the  complaint. 
The  complainant  in  his  direct  evidence  was  very  bitter 
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against  him.  On  his  cross-examination  Mr.  Clinton  in- 
terrogated the  witness  as  to  defendant's  previous  re- 
spectability. "Whatever  answers  were  brought  out  fa- 
vorable to  Proper  were  grudgingly  given.  The  witness 
manifested  a  disposition  to  overstate  his  side  of  the  case. 
His  answers  adverse  to  Proper  were  to  a  large  extent  ex- 
aggerations. In  response  to  Mr.  Clinton's  question  as 
to  whether  before  and  at  the  time  of  making  the  repre- 
sentations in  question  Proper  stood  fair  in  AYall  Street, 
as  a  man  of  integrity  and  truthfulness,  the  witness  an- 
swered "  No."  Mr.  Clinton  asked  if  defendant  was  not 
regarded  in  Wall  Street  and  in  business  circles  as  a 
truthful  man.  The  witness  answered  emphatically  in 
the  negative.  Mr.  Clinton  asked  if  in  business  circles 
be  was  considered  a  liar.  The  witness  said  he  was. 
"What!"  said  Mr.  Clinton,  "was  he  generally  consid- 
ered in  business  and  other  matters  to  be  a  liar  ?"  "  Yes," 
said  the  witness.  "  And  generally  dishonest  ?"  "  Yes," 
affirmed  the  witness.  Mr.  Clinton  said,  "  Not  generally 
so  regarded,  was  he  ?"  "  Yes,  he  was,"  said  the  com- 
plainant. Mr.  Clinton  asked,  "  By  whom  was  he  so  re- 
garded ?"  The  answer  was,  "  By  every  one  who  knew 
him  and  had  business  with  him."  Mr.  Clinton  said, 
"  Surely  you  did  not  so  regard  him — that  is,  as  a  liar  and 
dishonest — during  your  business  transactions  with  him?" 
"  Yes,  I  did,"  was  the  answer.  "  What !  not  during  all 
your  transactions  with  him  ?"  "  Yes,"  answered  the 
witness.  "And  before  he  made  the  representations  con- 
tained in  your  complaint  ?"  Ansioer.  "  Yes."  "  Then 
you  think  he  was  not  fit  to  be  trusted  with  money?" 
The  witness  answered  that  that  was  just  what  he 
thought.  Question.  "  Then  knowing  he  was  such  a  liar 
and  scoundrel  at  the  time  you  parted  with  your  money, 
you  don't  think,  do  you,  that  either  3'ou  or  anybody 
else  ought  to  have  let  him  have  any  money  ?"  Answer. 
"  That  is  just  what  I  think."    Mr.  Clinton  soon  brought 
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his  cross-examination  to  a  close.  It  was  evident  that 
the  witness  had  grossly  exaggerated  and  overstated 
even  his  own  belief  as  to  the  slippery  character  and 
reputation  of  Proper.  The  witness  thought  every  an- 
swer was  a  nail  driven  in  Proper's  coffin.  Conviction 
and  swift  punishment  he  regarded  as  sure. 
'  As  soon  as  the  evidence  on  tlie  part  of  the  prosecu- 
tion was  through,  without  going  into  any  testimony  for 
the  defense,  Mr.  Clinton  moved  that  Proper  be  dis- 
charged on  the  ground  that  the  law,  according  to  the  de- 
cisions which  had  then  been  made,  required  that  a  com- 
plainant who  had  parted  with  his  money  or  property 
upon  false  representations  must  have  used  ordinary  pru- 
dence in  guarding  against  the  fraud  practised  upon  him, 
in  order  to  sustain  a  criminal  charge  of  false  pretenses. 
]Mr.  Clinton  had  come  prepared  with  an  elaborate  Brief 
on  this  point,  from  which  he  cited  numerous  authorities 
sustainino^  the  lefi:al  doctrine  for  which  he  contended. 
In  applying  the  law  in  the  case  before  the  magistrate 
he  had  no  difficulty  in  showing  that  the  defendant,  as  a 
matter  of  absolute  legal  right,  was  entitled  to  be  dis- 
charged. After  full  discussion  the  magistrate  did  dis- 
charge him,  not  on  the  ground  that  he  was  not  guilty 
of  making  the  false  representations  as  charged  against 
him,  but  solely  on  the  ground  of  his  had  character^  as 
testified  to  by  the  complainant.  Had  Proper's  charac- 
ter, according  to  the  evidence,  been  good,  that  probably 
would  have  rendered  his  conviction  sure,  for  the  com- 
plainant, by  the  exercise  of  ordinary  prudence,  could 
not  have  guarded  against  the  fraud.  Thus,  in  the  wreck 
and  ruin  which  had  overtaken  Proper,  he  had  saved 
nothing — but  his  bad  character.  That  he  preserved  in- 
tact, and  thus  saved  himself  from  incarceration  in  the 
State  prison.  From  Mr,  Clinton's  argument  before  the 
magistrate  Proper  got  thoroughly  educated  in  the  law 
of  false  pretenses.     He  could  determine  with  exact  pre- 
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cision  how  far  he  could  go  in  obtaining  property  by  his 
lies  and  specious  false  representations,  and  yet  steer 
clear  of  the  State  prison.  He  pertinaciously  sought  to 
obtain  from  Mr.  Clinton  a  copy  of  his  Brief,  which  he 
refused  to  give  him.  The  sequel  showed  that  for  all 
needful  purposes  he  remembered  it  well  enough.  He 
practised  upon  it  for  years  afterwards.  Frequent  crim- 
inal complaints  were  made  against  him  for  false  pre- 
tences. Mr.  Clinton  would  not  act  as  his  Counsel,  and 
never  again  defended  him ;  but  he  always  escaped  con- 
viction on  the  ground  that  the  complainant  did  not  use 
ordinary  prudence  to  prevent  him  from  being  defraud- 
ed by  one  of  such  had  character.  It  seemed  as  though 
his  bad  character  would  be  a  Gibraltar  of  defense  to 
him  for  a  lifetime.  At  last  there  came  a  check  to  his 
successful  career.  A  charge  of  false  pretenses  against 
him  resulted  in  his  indictment  and  trial  in  the  IS'ew 
York  General  Sessions.  The  testimony  against  him  was 
worse  than  usual.  Either  from  long-continued  success 
he  had  become  careless  in  his  business  (for  false  pre- 
tenses had  been  his  regular  business  for  years)  or  the 
criminal  courts  and  oiRcers  had  become  so  tired  of  him 
that  the  case  against  him  was  strained,  so  that  the  result 
Avas  he  was  convicted  and  sent  to  the  State  prison.  He 
served  out  his  sentence.  After  his  discharge  he  evi- 
dently thought  that  the  usual  advice  of  Horace  Greeley 
to  young  men,  "  Go  West,"  was  applicable  to  him.  He 
was  soon  heard  of  in  Chicago.  In  some  way,  by  false 
pretenses,  he  succeeded  in  so  manipulating  a  broker  as 
to  obtain  from  him  several  thousand  dollars.  He  came 
to  New  York,  and  was  not  at  all  careful  to  conceal 
his  identity.  He  was  indicted  in  Chicago,  and  upon  an 
extradition  warrant  he  was  arrested  in  the  City  of  New 
York.  He  persuaded  the  officer  having  him  in  charge 
to  permit  him  to  remain  some  days  at  the  New  York 
Hotel,  where  he  was  taken  sick  and  died.     Some  ten 
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years  or  more  had  passed  since  he  learned  the  law  of 
false  pretenses  from  Mr.  Clinton's  argument  in  his  case 
before  the  magistrate.  During  that  period  he  had  be- 
come a  veteran  in  this  species  of  crime,  and  died  in  har- 
ness. He  was  an  extraordinary  character.  He  was  an 
exhorter  in  religious  meetings  of  the  Baptist  persuasion ; 
and  to  those  who  knew  nothing  of  his  antecedents  he 
seemed  to  be  the  embodiment  of  frankness,  and  remark- 
able for  his  outspoken  and  unselfish  honesty. 
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Afterwards  in  the  course  of  Mr.  Clinton's  practice,  in 
another  case,  he  had  occasion  to  invoke  the  bad  charac- 
ter of  his  client  as  a  sheet-anchor  of  defense.  This  man, 
whose  name  was  John  A.  Cantor,  had  dealt  in  counter- 
feit money,  and  as  an  expert  forger  he  had  no  superior 
in  the  United  States.  He  had  spent  a  large  portion  of 
his  life  in  the  State  prison,  and  had  been  at  liberty  about 
two  weeks  when  he  was  arrested  on  the  charge  of  pass- 
ing counterfeit  money.  He  was  indicted  for  a  second 
offense.  Under  the  law  one  indicted  for  a  second  offense 
and  convicted  could  be  sentenced  to  a  largely  increased 
term  of  imprisonment.  On  the  trial  for  a  second  offense 
a  prisoner  had  but  little  chance  of  acquittal  in  any  case, 
for  the  reason  that  the  prosecution  would  prove  his  pre- 
vious conviction  and  sentence  for  the  first  offense ;  and 
by  placing  that  in  the  foreground  the  jury,  knowing  that 
the  prisoner  was  a  criminal,  would,  upon  comparatively 
slight  o violence,  convict  him  of  the  second  offense,  when, 
but  for  his  guilt  of  the  first  offense,  the  jury  upon  the 
same  evidence  would  be  likely  to  acquit.  Mr.  Clinton 
was  retained  to  defend  Cantor  on  this  trial,  which  took 
place  in  the  N'ew  York  General  Sessions  in  1862.  The 
prosecution  put  in  evidence  the  record  of  the  conviction 
and  sentence  for  the  first  offense,  and  then  proved,  in 
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regard  to  the  second  oifense,  that  the  prisoner  was  de- 
tected in  the  act  of  passing  counterfeit  money ;  that 
upon  his  arrest  the  officer  attempted  to  take  from  him  a 
counterfeit  bank-bill,  and  to  prevent  his  doing  so  the  pris- 
oner swallowed  the  bill.  These  circumstances  were  con- 
sidered ample  proof  of  the  scienter — that  is,  that  he  knew 
the  bill  was  counterfeit,  and  that  to  prevent  it  being 
given  in  evidence  against  him  he  swallowed  it.  Upon 
this  testimony  the  prosecution  rested.  Having  no  evi- 
dence to  put  in  for  the  defense,  Mr.  Clinton  addressed 
the  jury  upon  the  case  as  it  appeared  from  the  prosecu- 
tion's evidence.  He  relied  entirely  upon  the  prisoner's 
lad  character.  He  argued  that  in  case  of  a  man  of 
good  character,  conduct  such  as  was  proven  against  the 
prisoner  would  be  conclusive  evidence  of  guilt ;  but  that 
in  this  case  the  prisoner,  having  been  out  of  State  prison 
but  two  weeks,  had  not  sufficient  time  to  learn  what 
counterfeits  were  in  circulation,  however  well  he  might 
have  been  informed  on  the  subject  when  he  went  to  the 
State  prison  the  last  time.  Mr.  Clinton  did  not  deny 
that  if  Cantor,  at  the  time  of  his  last  arrest,  had  been 
out  of  State  prison  long  enough  he  would  have  acquired 
a  thorough  knowledge  as  to  what  counterfeit  bank-bills 
were  afloat ;  nor  did  he  deny  that  he  would  have  been 
engaged  in  passing  them.  He  argued  that  when  the 
officer  arrested  him  the  subject  uppermost  in  the  prison- 
er's mind  was  his  bad  character.  He  knew  that  it  could 
be  proven  against  him  tliat  he  was  an  old  counterfeiter. 
He  had  no  good  character  to  fall  back  upon.  H  the 
bank-bill  the  officer  endeavored  to  get  were  taken  from 
him  it  would  be  put  in  evidence  against  him.  From  the 
fact  of  being  arrested  he  jumped  to  the  conclusion  that 
it  was  a  counterfeit  or  he  Avould  not  be  arrested.  The 
most  natural  thing  for  him  to  do,  even  if  he  were  in 
doubt  as  to  whether  the  bill  were  genuine,  would  be  to 
get  it  out  of  the  way,  and  that  could  only  be  done  by 
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swallowing  it.  As  the  prisoner's  whole  life  had  been  a 
wreck,  and  he  had  nothing  on  earth  left  but  his  bad 
character  to  fall  back  upon,  Mr.  Clinton  urged  the  jury 
to  give  him  the  full  benefit  of  it.  The  District  Attor- 
ney, in  addressing  the  jury,  pressed  the  case  strongly 
against  the  prisoner.  He  urged  that  the  explanation 
given  by  the  prisoner's  Counsel,  though  ingenious,  was 
preposterous.  The  case  against  the  prisoner  was,  he 
maintained,  a  clear  one,  and  the  jury  ought  not  to  hesi- 
tate a  moment  in  convicting  him.  After  the  cliarge  of 
the  Judge  the  jury  retired,  and  were  out  a  long  time. 
Half  or  more  of  the  jurors  were  for  acquittal ;  however, 
they  finally  returned  into  Court  and  announced  that 
they  could  not  agree,  upon  which  the  Court  discharged 
them.  The  further  prosecution  of  the  case  Avas  aban- 
doned, and  Cantor  was  discharged.  Mr.  Clinton  obtained 
a  promise  from  him  that  he  would  abandon  his  criminal 
practices  and  ever  after  live  an  honest  life ;  he,  however, 
did  not  keep  his  promise.  He  was  again  arrested  and 
indicted.  He  made  strong  appeals  to  Mr.  Clinton  to  de- 
fend him,  but  having  no  doubt  of  his  guilt  he  refused. 
Cantor  was  convicted  and  again  returned  to  State  pris- 
on. He  repeatedly  wrote  Mr.  Clinton,  m^ging  him  to 
appeal  his  case  and  obtain  for  him  a  new  trial ;  but  as 
Mr.  Clinton  considered  him  an  incorrigible  criminal  he 
would  not  do  anything  for  him.  While  in  State  prison 
Cantor  forged  pardons  from  the  Governor  of  the  State 
for  his  fellow-prisoners.  The  forgeries  were  so  perfect 
as  to  depeive  the  prison  officials,  and  some  of  the  prison- 
ers were  discharged  upon  the  forged  pardons.  Before 
he  had  proceeded  far  enough  to  forge  a  pardon  for  him- 
self the  forgeries  were  discovered. 

These  two  cases  (of  Proper  and  Cantor)  are  the  only 
ones  in  which  Mr.  Clinton  ever  interposed  the  bad  char- 
acter of  his  clients  to  shield  them  from  State  prison.  In 
other  cases  (not  a  few)  he  has  relied  in  vain  upon  previ- 
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ous  good  character.  The  argument  was  often  used  by 
the  prosecuting  officer,  and  sometimes  by  the  Court,  that 
a  man  of  previous  good  character  had  no  excuse  for  com- 
mitting crime ;  while  a  man  with  a  bad  character,  strug- 
gling for  existence,  might  seem  to  be  unable  to  resist  a 
temptation  to  crime  which  otherwise  he  would  overcome 
without  difficulty. 


CHAPTER  IX 

CASE  OF  GEOEGE  W.  NILES  AND  NATHANIEL  W.  EOBEETS 

Tried  in  the  City  of  New  York,  in  December,  1850,  in  the  General  Ses- 
sions, upon  an  Indictment  Charging  Them  witli  Obtaining  Money 
by  False  Pretenses. — Peculiar  Features  of  the  Trial. — Interesting 
Anecdotes  and  Incidents  Relating  to  Recorder  Talmadge,  who  Pre- 
sided at  the  Trial. 

In  December,  1850,  George  "W.  Kiles  and  iN'athaniel 
W.  Eoberts  were  tried  in.  the  City  of  New  York,  in  the 
Court  of  General  Sessions,  upon  a  charge  of  obtaining 
money  by  false  pretenses.  The  defendants  Avere  both 
lawj^ers.  The  accusation  was  that,  at  the  instigation  of 
Niles,  a  certain  woman  lured  a  Mr.  Havens,  an  old  and 
highly  respectable  man,  to  visit  her  at  her  residence  in 
the  City  of  Kew  York ;  that  while  there,  and  when  in  a 
room  together,  they  had  relieved  themselves  of  portions 
of  their  clothing ;  one,  who  pretended  to  be  the  husband 
of  the  woman,  rushed  in  upon  them,  caught  them,  as  he 
claimed,  in  flagrante  delicto^  and,  in  a  towering  rage, 
threatened  to  be  avenged  for  the  outrage  upon  his  mari- 
tal righte ;  that  after  storming  and  raving  for  a  time, 
and  acting  to  the  best  of  his  ability  as  became  an  out- 
raged husband,  he  was  not  deaf  to  the  appeals  of  the 
frightened  old  man  to  have  the  matter  adjusted  so  as 
to  avoid  public  scandal ;  that  upon  being  calmed  down 
he  said  he  would  invoke  the  aid  of  his  lawyer.  It  was 
alleged  that  Niles  thereupon  commenced  a  suit,  in  the 
name  of  the  pretended  husband,  against  the  old  man, 
who  retained  Roberts  to  act  in  his  behalf.     It  was 
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charged  that  the  two  lawyers,  acting  in  collusion,  ar- 
ranged as  to  how  much  the  old  man  should  pay  to  settle 
the  suit ;  and  that,  upon  the  money  being  paid,  it  was 
divided  between  them  and  the  pretended  husband  and 
wife. 

The  indictment  alleged  that  on  the  28th  day  of  Au- 
gust, 1849,  Niles  and  Roberts  obtained  from  Henry  Ha- 
vens the  sum  of  two  thousand  dollars  by  feloniously  and 
falsely  pretending  and  representing  to  the  said  Henry 
Havens  that  said  George  W.  Niles  had  been  employed 
by  one  John  Sullivan  to  bring  an  action  and  suit  at  law 
against  him  (the  said  Henry  Havens)  to  recover  dam- 
ages for  criminal  conversation  with  the  wife  of  hira,  the 
said  John  Sullivan;  that  one  Ellen  Sullivan  Williams, 
otherwise  called  Sullivan,  was  the  wife  of  the  said  John 
Sullivan ;  that  in  order  to  settle  and  compromise  the 
said  action  and  suit  at  law  it  was  necessary  that  he  (the 
said  Henry  Havens)  should  pay  the  sum  of  two  thou- 
sand dollars. 

"Whereas,  in  truth  and  in  fact,  all  the  said  pretense 
and  representations  so  made  by  the  defendants  was  and 
were,  in  all  respects,  utterly  false  and  untrue  at  the  time 
of  making  the  same. 

The  circumstances  of  Mr.  Clinton's  professional  con- 
nection with  the  case  were  as  follows :  Mr.  Havens,  upon 
a  summons  —  which  was  nothing  but  an  invitation  is- 
sued to  him  by  a  police  justice  named  Napoleon  Bona- 
parte Montford — was  taken  by  a  police  officer  before  the 
justice,  and,  contrary  to  his  wishes,  while  practically 
under  duress,  swore  to  an  affidavit  charging  Niles  with 
the  above-described  offense,  and  asking  that  he  be  ar- 
rested and  dealt  with  according  to  law.  During  the 
detention  of  Havens  before  the  justice  he  sent  Avord  to 
Mr.  Roberts  complaining  of  the  treatment  he  had  re- 
ceived, and  asking  Mr.  Roberts  to  defend  him  in  his 
rights.     Mr.  Roberts  retained  Mr.  Clinton  to  act  for 
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Havens,  and  he  at  once  went  to  the  office  of  the  justice 
for  that  purpose.  When  he  arrived  Havens  had  sworn 
to  the  affidavit,  in  ignorance  of  his  right  to  abstain  from 
making  a  complaint  against  Niles.  Had  Mr.  Clinton 
arrived  in  time  to  give  proper  advice  Havens  would  not 
have  sworn  to  the  affidavit.  He  had  no  complaint  to 
make.  He  had  settled  the  suit  by  advice  of  his  lawyer, 
in  whom  he  had  entire  confidence ;  he  had  paid  his 
money  and  was  satisfied.  He  knew  nothing,  of  his  own 
knowledge,  as  to  whether  Niles  had  acted  in  bad  faith 
in  brino^ino^  the  suit,  and  the  law  would  not  have  com- 
pelled  him  to  institute  a  prosecution  which  was  hateful 
to  him.  The  justice  had  no  right  to  compel  Mr.  Havens 
to  make  a  criminal  complaint.  Justice  Montford's  in- 
tellectual characteristics  were,  some  of  them,  strongly 
marked.  His  sense  of  official  propriety  was  sometimes 
brilliantly — obtuse.  On  occasions  his  improvement  upon 
ordinary  methods  was  highly  interesting.  The  follow- 
ing anecdote  will  illustrate  his  peculiar  turn  of  mind. 
Some  years  previously  he  was  clerk  in  one  of  the  police 
courts  in  the  City  of  New  York.  A  person  was  stabbed 
and  killed  by  a  man  named  Ezra  "White.  When  arrested, 
upon  the  charge  of  murder,  he  was  stripped  of  the  clotii- 
ing  he  had  on  at  the  time  of  the  homicide ;  his  shirt, 
which  was  saturated  with  blood,  was  given  to  Montford, 
as  clerk,  to  preserve  and  produce  in  Court  as  evidence 
of  the  bloody  encounter.  When  the  trial  came  on,  with 
great  flourish  of  trumpets  the  District  Attorney,  in  his 
opening  address  to  the  jury,  described  the  bloody  shirt 
of  the  prisoner,  who  was  caught  red-handed  in  the  per- 
petration of  the  murder.  Witnesses  were  called  to  show 
that  the  shirt  was  taken  from  the  person  of  the  prisoner. 
With  great  care  and  precision  the  bloody  shirt  was 
traced  to  the  possession  and  keeping  of  Montford  ;  and 
it  was  shown  that  he,  and  he  alone,  had  been  its  custo- 
dian ever  since.    Then  the  District  Attorney  called  Mr. 
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Montford ;  and,  after  he  was  sworn,  said,  with  dramatic 
effect : 

"  Now,  Mr.  Montford y  2^oduce  the  shirt !"  Montford 
took  out  of  the  box  he  held  in  his  hand  a  shirt  which 
had  been  neatly  washed,  ironed,  and  stiffly  starched ;  and 
in  a  manner  interestingly  pompous,  said : 

"  May  it  please  the  Court.  When  I  received  this  shirt 
it  was  in  a  very  soiled  and  offensive  condition.  I  have 
had  it  carefully  washed  and  ironed,  so  that  it  might  pre- 
sent a  neat  and  suitable  appearance  in  Court." 

In  due  time  Niles  was  arrested,  brought  before  Police 
Justice  Montford,  and  an  examination  was  commenced. 
Mr.  Clinton  was  associated  with  John  Cochrane  for  the 
defense.  Horace  F.  Clark  acted  for  the  prosecution  on 
the  examination.  During  its  progress  the  exigencies  of 
the  case  seemed  to  make  it  necessary  that  there  should 
be  another  conspirator  charged  with  the  offense.  Then, 
to  the  surprise  of  Eoberts,  he  was  brought  into  the  case 
as  a  defendant,  and  Mr.  Clinton  acted  as  his  Counsel. 
At  the  close  of  the  examination  Police  Justice  Montford 
lield  both  Niles  and  Roberts  to  await  the  action  of  the 
grand  jury,  which  bodv  shortly  afterwards  indicted 
them.  David  Graham  was  associated  with  Mr.  Clinton 
and  Mr.  Cochrane  for  the  defense  of  Niles.  The  prose- 
cution had  no  desire  to  convict  Roberts,  but  only  wished 
to  make  sure  of  the  conviction  of  Niles.  Intimations, 
or  rather  assurances,  were  made  to  Mr.  Clinton  that  if 
Roberts  would  keep  quiet  until  the  trial  of  Niles  was 
over  he  never  need  be  tried  at  all,  and  a  nolle  pros,  would 
be  entered.  If  tried  after  Niles,  Mr.  Clinton  thought 
Roberts  would  be  sure  of  an  acquittal,  for  the  reason 
that  no  evidence  could  be  given  against  him  which 
would  justify  a  conviction.  If  tried  with  Niles  a  flood 
of  adverse  testimony  would  be  poured  into  the  case, 
which  would  be  admissible  as  ao^ainst  Niles,  but  which 
would  not  be  competent  against  Roberts  if  tried  alone. 
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All  these  matters  Mr.  Clinton  explained  to  Roberts. 
He  urged  Roberts  not,  under  any  circumstances,  to  be 
tried  with  Niles.  He  explained  to  him  that,  although 
the  adverse  testimony  against  Niles  would  not  be  admis- 
sible against  him  (Roberts),  yet,  when  in,  the  jury  would 
not  discriminate  between  them ;  that  Niles  was  the  chief 
figure  in  the  case ;  that  the  prejudice  against  him  was 
so  great  that  they  would  both  go  down  together ;  that 
he  (Roberts)  was  not  of  importance  enough  to  stem  the 
tide  against  Niles.  Roberts  declared  that,  although  he 
had  no  desire  to  be  tried  with  Niles,  he  w^anted  to  be 
tried  first.  Unless  the  prosecution  w^ould  try  him  first 
he  would  go  to  trial  at  the  earliest  opportunity,  even  if 
he  had  to  take  his  chances  with  Niles.  Just  before  the 
trial  was  brought  on  Mr.  Clinton  spent  nearly  the  whole 
of  one  afternoon  with  Roberts,  endeavoring  in  every 
way  in  his  power  to  dissuade  him  from  going  to  trial 
with  Niles.  Roberts  refused  to  take  Mr.  Clinton's  ad- 
vice. Finally,  Mr.  Clinton,  his  patience  all  exhausted, 
told  Roberts  that  if  he,  a  lawyer,  who  ought  to  appre- 
preciate  the  advice  given,  w^ould  rush  headlong  to  his 
own  ruin — if  he  could  stand  it  he  (Mr.  Clinton)  could. 
This  was  his  last  conversation  with  Roberts  before  the 
trial  began.  It  had  proceeded  but  a  day  or  two  when 
he  realized  the  full  force  of  Mr.  Clinton's  advice.  Large 
crowds  filled  the  court-room.  The  vestibule  and  ap- 
proaches to  the  court-room  were  thronged  with  people 
who  could  not  secure  an  entrance.  The  bitter  and  re- 
lentless feeling  against  Niles  the  most  obtuse  observer 
could  not  fail  to  perceive.  The  short  and  terse  sentences 
containing  their  views  of  the  conduct  of  Niles  left  no 
doubt  as  to  the  fierceness  of  public  opinion  against  him. 
To  Mr.  Graham  and  Mr.  Cochrane  Roberts  repeatedly 
said :  "  Clinton  was  right.  It  is  too  bad  I  did  not  take 
his  advice.  I  am  very  sorry  I  went  to  trial  with  Niles." 
But  his  wisdom  overtook  him  too  late. 
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The  trial  was  very  exciting  and  sensational.  At  the 
close  of  the  forenoon  session  of  the  first  day,  after  the 
jury  were  impanelled,  Recorder  Frederick  A.  Talmadge, 
who  presided,  announced  that  the  Court  would  take  a 
recess  of  one  hour  for  dinner.  He  charged  the  jury  not 
to  converse  about  the  trial,  and  that  they  must  be  back 
in  the  court -room  promptly  at  the  expiration  of  the 
hour,  and  not  keep  the  Court  waiting.  At  that  time 
the  Courts  of  Oyer  and  Terminer  and  General  Sessions 
were  composed  of  the  presiding  Judge  and  two  Alder- 
men. When  important  trials  were  on,  especially  if  the 
jury  were  kept  together  (which  was  generally  the  case 
in  noted  trials),  the  City  not  only  furnished  lodgings 
and  meals  for  the  jury,  but  supplied  dinners  to  the 
members  of  the  Court,  to  the  Counsel  on  both  sides,  and 
generally  some  few  invited  guests.  During  this  trial 
the  jury  dined  in  a  room  by  themselves,  and  the  Court 
and  Counsel,  in  a  separate  room,  were  dined  by  the  city 
in  Odd-Fellows'  Hall,  but  a  short  distance  from  where 
the  Court  was  held.  The  Court  and  Counsel  were 
served  with  some  twelve  or  fifteen  different  courses,  and 
with  wine  without  stint  of  all  kinds,  including  a  bounte- 
ous supply  of  champagne.  The  party  included  Recorder 
Talmadge,  the  two  Aldermen  who  sat  with  him,  John 
McKeon,  District  Attorney,  Horace  F.  Clark,  special  and 
leading  Counsel  for  the  prosecution,  also  David  Graham, 
John  Cochrane,  and  Mr.  Clinton,  Counsel  for  the  defense, 
and  such  other  guests  as  any  members  of  the  Court  or 
any  of  the  Counsel  had  seen  fit  to  invite.  The  dinner 
was  enjoyed  as  only  lawyers  can  enjoy  such  festivities. 
The  general  flow  of  conversation  was  extremely  inter- 
esting, consisting,  in  large  part,  of  legal  reminiscences,  in- 
cidents, and  anecdotes.  All  enjoyed  themselves  so  well, 
and  the  time  flew  so  rapidly,  that  when  the  dinner  was 
brought  to  a  close  it  was  seven  o'clock,  six  hours  having 
elapsed  since  the  entertainment  began.    All  returned  to 
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Court,  the  jury  having  been  there  since  two  o'clock,  and 
the  court-room  being  densely  packed  with  an  audience 
that  had  been  waiting  for  five  hours.  The  trial  pro- 
ceeded during  the  evening.  The  next  day  at  the  close 
of  the  forenoon  session,  at  one  o'clock,  the  Court  direct- 
ed the  usual  recess  of  one  hour  to  be  taken  for  dinner. 
Recorder  Talmadge  gave  the  usual  charge  to  the  jury, 
and,  with  more  emphasis  than  on  the  previous  day,  ad- 
monished them  of  the  importance  of  being  back  promptly 
in  Court  at  the  expiration  of  the  hour,  so  as  not  to  keep 
the  Court  waiting.  The  dinner  at  Odd-Fellows'  Hall  w- as 
a  repetition  of  that  of  the  previous  day.  At  about  seven 
o'clock  those  present  had  finished  their  cigars,  and  were 
ready  to  return  to  Court  and  resume  the  trial.  The  jury 
and  the  audience,  as  on  the  previous  day,  had  been  w^ait- 
ing  since  two  o'clock.  The  trial  proceeded  until  some- 
what late  in  the  evening.  It  may  seem  strange  to  those 
who  never  knew  Recorder  Talmadge  that  with  a  grave 
and  solemn  face  he  could  ask  the  jury  to  return  to  Court 
promptly  in  one  hour  "  and  not  keep  the  Court  waiting." 
He  was  quite  capable  of  making  observations  full  of 
unapparent  irony.  Of  this  he  gave  a  remarkable  illus- 
tration in  the  case  of  a  woman  tried  in  his  Court,  when 
he  presided,  some  years  before.  She  claimed  to  have 
been  grievously  Avronged  by  a  man  well  known  in  the 
City  of  New  York,  whom  she  met  on  the  Astor  House 
steps  and  attempted  to  assassinate.  She  was  indicted 
for  an  assault  with  intent  to  kill,  and  upon  her  trial  was 
defended  by  David  Graham.  She  was  acquitted  amid 
thunders  of  applause,  which  seemed  to  shake  the  very 
building.  Not  long  afterwards  a  dinner  Avas  given  to 
the  Court,  the  Counsel,  and  the  jury.  On  that  occasion, 
after  the  wine  had  begun  to  flow  somewhat  freely,  and 
the  Counsel  and  Court  had  been  abundantly  toasted, 
Recorder  Talmadge  slowly  and  calmly  arose.  His 
countenance  wore  an  expression  of  dignity  peculiarly 
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and  unusually  impressive.  Those  present  gazed  with 
fixed  attention  upon  his  commanding  and  portly  figure, 
as  with  judicial  gravity  and  majestic  mien  he,  looking 
at  the  foreman,  announced  that  he  was  about  to  propose 
a  toast  which  he  was  sure  would  meet  with  the  most 
cordial  approbation  of  all  present.     He  said,  "  I  propose 

the  health  of  Mr. ,  the  foreman  of  the  jury,  w^ho 

so  nobly  did  his  duty — notwithstanding  his  oathy 

On  the  third  day  the  trial  of  Mies  and  Roberts  pro- 
ceeded as  usual.  At  one  o'clock  the  Court  ordered  the 
usual  recess  for  dinner,  the  Recorder,  in  his  solemn  man- 
ner, saying  to  the  jury,  "You  will  be  very  careful,  to-day, 
to  return  here  promptly  at  two  o'clock,  and  not  keep  the 
Court  waiting."  After  the  lapse  of  the  usual  six  hours 
the  dinner  was  brought  to  a  close  because  seven  o'clock 
had  arrived,  and  it  was  suggested  that  it  was  high  time 
to  return  to  Court,  w^hich  was  done.  The  Court  and 
Counsel  found  the  jury  and  audience  there  that  had  been 
patiently  waiting  five  or  six  hours  as  usual.  Thus  for 
weeks  continued  daily  the  recess  ordered  for  dinner  at  one 
o'clock,  the  charge  of  the  Recorder  to  the  jury,  in  a  man- 
ner impressive  and  at  times  majestic,  to  be  prompt  in  their 
attendance  at  the  expiration  of  the  hour  and  "  not  keej) 
the  Court  waiting,^''  and  the  prolongation  of  the  dinner 
from  one  until  seven  o'clock.  These  dinners,  without 
doubt,  ever  continued  fresh  in  the  memory  of  those  who 
attended  them.  But,  alas !  nearly  all  have  years  since 
departed  to  that 

"  Undiscovered  country  from  whose  bourne 
No  traveller  returns." 

Among  the  invited  guests  who  attended  every  day 
was  Ogden  Hoffman.  Mr.  Clinton  never  knew  a  lawyer 
who  enjoyed  attending  trials  conducted  by  his  fellow- 
lawyers  as  Mr.  Hoffman  did.  He  was  in  some  respects 
without  a  peer  at  the  Bar.     While  others  might  equal 
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him  in  logical  power,  and  in  a  clear  and  forcible  presenta- 
tion of  facts  to  a  jury,  he  possessed  a  voice  which,  in 
sweetness,  melodious  power,  and  elocutionary  effect,  sur- 
passed that  of  any  other  person  Mr.  Clinton  ever  heard 
at  the  Bar,  on  the  stump,  in  the  pulpit,  or  elsewhere.  If 
in  respect  to  the  highest  kind  of  eloquence  he  had  an 
equal,  in  Mr.  Clinton's  opinion  he  never  had  a  superior. 
In  the  flow  of  conversation  at  these  dinners  he  took  a 
very  conspicuous  part.  He  loved  to  talk,  and  his  friends 
and  admirers — including  all  present — still  more  loved  to 
hear  him  talk.  To  them  it  was  an  enjoyment  to  be  re- 
membered for  a  lifetime.  From  his  ripe  experience  at 
the  Bar  and  in  pubHc  life  his  memory  was  stored  with 
facts,  incidents,  and  anecdotes  of  the  most  interesting 
character.  There  was  a  peculiar  fascination  in  his  genial 
manner  and  felicitous  mode  of  telling  them.  Mr.  Clin- 
ton will  never  forget  one  of  his  anecdotes.  He  stated 
that  when  he  was  in  Congress  two  of  his  fellow-mem- 
bers, noted  for  their  geniality,  ability,  and  courage,  had 
become  estranged  from  a  cause  which,  as  it  then  ap- 
peared, would  inevitably  result  in  a  duel.  One  principal 
secured  Hoffman  as  his  friend.  The  other  principal 
selected  his  friend.  The  two  friends,  who  in  case  of  a 
duel  would  have  acted  as  seconds,  met.  The  two  prin- 
cipals were  noted  especially  for  courage ;  neither  needed 
a  duel  to  test  his  fidelity  to  the  principles  of  the  "code 
duello."  They  were  "  glorious  good  fellows."  The  two 
wished  in  some  way  to  save  their  principals.  The  diffi- 
culty unfortunately  admitted  of  no  specific  conditions 
of  settlement.  The  two  friends  knew  that  neither  of 
the  principals  would  yield  in  the  slightest  particular. 
Finally  the  two  friends  agreed  to  consider  the  quarrel 
between  the  principals  settled,  and  that  they  should 
report  to  their  respective  principals  that  the  quarrel 
between  them  was  so  settled  upon  terms  entirely  honor- 
able to  hoth  jparties 'j  and  that  one  of  the  conditions  of 
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settlement  was  that  they  (the  two  friends)  should  never 
mention  to  their  principals  nor  to  any  one  else  how  the 
quarrel  was  settled.  Each  so  reported  to  his  principal. 
Hoffman's  principal  said  to  him,  "  You  did  not — did  you 
yield  an  inch?"  Hoffman  answered,  '•'- Not  an  incliP 
The  other  principal,  upon  receiving  the  report  from  his 
friend,  said,  "  All  right,  provided  you  did  not  yield  any- 
thing." The  friend  said,  "  I  yielded  nothing  whatever." 
So  the  duel  was  prevented,  and  the  two  principals  Avere 
friends  ever  after. 

The  trial  of  Niles  and  Eoberts  dragged  its  slow  length 
along  for  nearly  three  weeks,  when  the  evidence  closed. 
The  jury  were  addressed  by  Mr.  Graham  on  behalf  of 
Niles,  and  by  Mr.  Clinton  on  the  part  of  Koberts.  As 
the  defenses  of  Niles  and  Roberts  were  antagonistic,  it 
was  necessary  that  Roberts  should  not  have  the  same 
Counsel  as  Niles.  Mr.  Graham,  Mr.  Cochrane,  and  Mr. 
Clinton  before  the  trial  had  been  Counsel  for  Niles,  but 
Mr.  Clinton  alone  had  been  Counsel  for  Roberts.  There- 
fore, at  the  beginning  of  the  trial,  it  devolved  upon  him 
to  act  for  Roberts  as  his  only  Counsel,  and  Messrs.  Graham 
and  Cochrane  acted  for  Niles.  Horace  F.  Clark,  in  an 
argument  occupying  eight  hours,  addressed  the  jury  on 
the  part  of  the  prosecution.  After  the  charge  delivered 
by  the  Recorder  to  the  jury  they  retired,  and  soon  after 
came  into  Court  and  rendered  a  verdict  of  guilty  against 
both  defendants,  and  recommended  Roberts  to  the  le- 
niency of  the  Court.  Niles  was  sentenced  to  three  years' 
imprisonment  at  hard  labor  in  the  State  prison,  and  to 
pay  a  fine  of  three  thousand  dollars.  Mr.  Clinton  got 
Roberts  off  with  a  sentence  of  thirty  days  in  the  City 
prison,  and  a  fine  of  two  hundred  and  fifty  dollars,  which 
was  afterwards  remitted.  Niles  served  out  his  term  of 
imprisonment  in  the  State  prison.  After  the  verdict  was 
rendered  and  the  Court  adjourned,  Mr.  Clark  and  Mr. 
Clinton  walked  up-town  together.     Mr.  Clark,  who  was 
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naturally  somewhat  of  a  convivialist,  was  aware  that  the 
convivial  enjoyments  of  nearly  three  weeks  of  daily  din- 
ners, occupying  each  five  or  six  hours,  at  Odd-Fellows' 
Hall,  would  produce  the  natural  result.  In  the  course 
of  conversation  he  said  :  "  Clinton,  I  am  in  for  it;  when 
I  get  home  I  will  have  rheumatism  with  a  vengeance.  I 
will  not  be  out  for  a  long  time."  Sure  enough,  a  severe 
attack  of  rheumatism  set  in  that  night,  and  Mr.  Clark 
did  not  leave  his  house  for  several  weeks. 

An  agreeable  incident  connected  with  the  trial  of 
Niles  and  Roberts  was  the  commencement  of  Mr.  Clin- 
ton's acquaintance  with  A.  Oakey  Hall,  to  whom  he 
was  introduced  by  N.  B.  Blunt,  District  Attorney-elect 
of  the  City  and  County  of  New  York,  both  having  at- 
tended the  trial  near  its  close  to  hear  a  portion  of  the 
addresses  to  the  jury.  Mr.  Blunt,  as  District  Attorney, 
and  Mr.  Hall,  as  Assistant  District  Attorney,  entered  on 
their  official  duties  on  the  1st  of  January,  1851.  For 
about  twenty  years  from  that  time  Mr.  Hall  was  con- 
nected with  the  District  Attorney's  office,  and  for 
twelve  years  he  was  District  Attorney.  In  the  dis- 
charge of  his  duties  he  was  courteous,  fair,  skilful,  per- 
severing, and  faithful.  He  was  thoroughly  versed  in 
criminal  law,  and  in  the  conduct  of  trials  he  evinced 
admirable  tact,  good  judgment,  and  consummate  ability. 
His  addresses  to  juries  were  able,  effective,  and  at  times — 
especially  in  important  and  celebrated  cases — eloquent. 
In  cases  where  justice  required  it  he  generally  obtained 
convictions.  In  appellate  courts  his  arguments  were 
able  and  direct  to  the  points  involved.  He  was  an  ex- 
cellent District  Attorney.  The  duties  of  the  office  were 
congenial  to  his  tastes,  and  there  his  talents  shone  to 
great  advantage.  Mr.  Clinton  was  Counsel  for  the  de- 
fense in  a  large  portion  of  the  celebrated  and  important 
trials  which  occurred  during  the  twenty  years  of  Mr. 
Hall's  connection  with  the  office  as  Assistant  and  as 
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District  Attorney.  Mr.  Clinton,  therefore,  had  ample 
opportunity  to  judge  of  Mr.  Hall's  merits  as  prosecuting 
officer.  The  great  mistake  of  his  life  was  in  exchang- 
ing the  office  of  District  Attorney  for  that  of  Mayor  of 
the  City  of  ^ew  York.  To  this  mistake,  in  Mr.  Clin- 
ton's opinion,  may  be  traced  most  of  whatever  disap- 
pointment he  has  encountered  since.  Hardly  any  man 
of  his  years  had  brighter  prospects  before  he  became 
Mayor.  He  was  popular  with  the  Press  and  with  the 
public.  He  had  the  good-will  of  public  men  of  all  par- 
ties, and  of  the  community  generally.  In  the  ordinary 
course  of  events  he  had  a  fair  prospect  of  becoming 
Governor  of  the  great  State  of  'New  York,  and  of  sub- 
sequently attaining  even  higher  honors. 

During  the  trial  of  Mies  and  Roberts,  and  after  the 
verdict  was  rendered,  Mr.  Clinton  was  much  censured, 
especially  by  lawyers,  for  permitting  his  client  Roberts 
to  be  tried  with  Kiles.  Great  pains  were  taken  by 
Roberts  to  inform  everybody  as  far  as  practicable  that 
in  this  regard  he  had  acted  against  Mr.  Clinton's  ear- 
nest and  persistent  advice,  and  that  the  blame  rested 
upon  him  and  him  alone.  Yet  notwithstanding  Roberts's 
efforts  to  set  Mr.  Clinton  right  before  the  Bar  and  the 
public,  probably  not  one  in  ten  who  censured  him  ever 
heard  of  the  explanation.  Mr.  Clinton  made  up  his 
mind  at  that  time  that  in  his  practice,  should  it  be  long 
or  short,  he  would  never  again  permit  a  client  to  over- 
rule him  as  to  any  important  matter  relating  to  profes- 
sional business.  If  one  in  any  such  particular  was  de- 
termined to  overrule  him,  he  would  consider  that  he  was 
an  unfit  Counsel  for  such  a  client,  or  that  the  party  was 
an  unfit  client  for  him;  and  he  Avould  therefore  sever 
the  relation  of  Counsel  and  client.  To  an  inflexible  ad- 
herence to  this  rule  Mr.  Clinton  considers  himself  in- 
debted in  no  small  degree  for  whatever  professional 
success  he  has  since  had. 


CHAPTER  X 

The  Celebrated  Forrest  Divorce  Case. — Incidental  Sketches  of  Am- 
brose L.  Jordan,  Ogdeu  Hoffman,  Charles  O'Conor,  John  Van  Buren, 
James  W.  Gerard,  James  T.  Brady,  Horace  F.  Clark,  David  Graham, 
and  Others. 

The  unwisdom — or,  rather,  extreme  folly — of  a  lawyer 
permitting  himself  to  be  overruled  by  a  client  in  the 
conduct  of  important  litigation  was  strongly  illustrated 
in  the  famous  case  of  Mrs.  Forrest  against  her  husband, 
Edwin  Forrest,  the  distinguished  tragedian,  for  divorce, 
which  w^as  tried  in  the  Superior  Court  of  the  City  of 
New  York  in  the  months  of  December,  1851,  and  Jan- 
uary, 1852.  Mrs.  Forrest  demanded  a  divorce  from  her 
husband  on  the  ground  of  adultery.  He  in  his  answer 
made  counter-charges  against  her.  During  the  interval 
between  the  commencement  of  the  suit  and  the  trial 
much  testimony  against  Mrs.  Forrest  had  been  taken  in 
different  states  of  the  Union.  This  testimony — much 
of  it — was  very  gross,  and,  if  true,  would  have  blasted 
her  reputation.  The  issues,  embracing  charges  and 
counter  -  charges  of  adulter}",  were  tried  before  Chief- 
Justice  Oakley  and  a  jury.  When  the  trial  came  on, 
Charles  O'Conor,  Counsel  for  Mrs.  Forrest,  called  as  his 
first  witness  the  defendant  himself,  and  asked  if  at  any 
time  since  his  marriage  he  had  been  guilty  of  illicit  in- 
tercourse with  a  certain  actress.  John  Van  Buren, 
Counsel  for  Forrest,  objected  to  the  question,  on  the 
ground  that  the  defendant  w^as  not  bound  to  answer  a 
question  which  might  criminate  himself.  The  Court 
sustained  the  objection,  and  the  witness  declined  to 
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answer.  Mr.  O'Conor,  on  behalf  of  the  plaintiff,  without 
producing  any  sufficient  proof  of  the  charges  against 
Forrest,  rested  the  case.  Had  Mr.  Yan  Buren  then 
moved  the  Court  to  direct  the  jury  to  render  a  ver- 
dict against  the  plaintiff,  the  motion  would  liave  been 
granted,  and  that  would  have  been  the  end  of  the  case. 
It  was  said  that  this  was  the  course  Mr.  Van  Buren 
desired  to  pursue.  But  Mr.  Forrest  would  not  consent. 
It  was  natural  that  he  should  desire  to  gratify  his  fierce 
hatred  of  his  wife  by  introducing  against  her  the  in- 
criminating evidence  which  he  had  been  so  long  collect- 
ing. Mr.  Van  Buren  yielded  his  judgment  to  that  of 
his  client  and  permitted  the  case  to  proceed.  In  this 
Mr.  Van  Buren  was  without  excuse.  He  might  as  w^ell 
have  allowed  the  defendant,  at  the  close  of  the  evi- 
dence, to  address  the  jury  instead  of  himself.  A  lawyer 
has  no  right  to  abdicate  any  part  of  his  office  in  the 
conduct  of  a  case  and  shelter  himself  behind  his  client's 
judgment.  He  may  abdicate  altogether,  but  he  has  no 
right  to  abdicate  piecemeal.  Mr.  Van  Buren  should 
have  foreseen  that  the  publicity  of  the  trial  would  bring 
out  testimony  without  limit  against  Forrest.  The  pub- 
licity of  trials  of  this  kind,  reported  conspicuously  in  the 
newspapers,  usually  results  in  information  being  con- 
veyed to  the  lawyers  in  the  case  by  almost  everybody 
who  has  any  information  to  give.  If  any  do  not  desire 
to  be  known  in  such  matters,  they  write  anonymous 
letters  to  the  parties  or  to  their  lawyers.  For  thirty- 
three  days  the  trial  proceeded.  "Week  after  week  the 
community  were  nauseated  with  evidence  against  Mrs. 
Forrest,  printed  in  nearly  if  not  all  of  the  daily  news- 
papers. The  effect  of  this  evidence  on  the  public  mind 
was  the  reverse  of  what  was  expected  by  those  who 
introduced  it.  It  was  so  gross  that  it  seemed  to  react 
in  Mrs.  Forrest's  favor.  Finally  the  defendant  rested 
his  case.    Then  came — in  a  flood — the  strongest  kind  of 
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rebutting  testimony  on  the  part  of  the  plaintiff  against 
Forrest.  There  seemed  to  be  no  end  to  the  evidence 
establishing  the  charges  against  him.  Finally,  when  he 
had  adduced  an  abundance  and  a  superabundance  of 
testimony,  Mr.  O'Conor,  on  behalf  of  the  plaintiff,  rested 
her  case.  Had  he  been  so  disposed  he  probably  would 
have  had  testimony  enough  to  proceed  with  the  trial  a 
month  or  two  longer.  Very  able  and  elaborate  ad- 
dresses to  the  jury  were  made  by  Mr.  Yan  Buren  and 
Mr.  O'Conor  on  behalf  of  their  respective  sides.  A 
clear,  able,  and  impartial  charge  was  delivered  by  Chief- 
Justice  Oakley.  The  jury  found  in  favor  of  the  plain- 
tiff and  against  the  defendant.  A  most  extraordinary 
legal  spectacle  was  presented.  On  the  first  day  of  the 
trial  Mr.  Yan  Buren,  on  behalf  of  Forrest,  refused  to 
accept  a  verdict  in  his  favor.  At  the  end  of  thirty- 
three  days  of  a  hard-fought  trial  Forrest  was  ignomin- 
iously  defeated,  and  his  wife  achieved  a  magnificent 
triumph,  for  which  she  was  equally  indebted  to  the 
stupendous  blunder  of  Yan  Buren  and  the  matchless 
ability  and  skill  of  O'Conor.  At  this  time  Mr.  Yan 
Buren  had  been  practising  in  ^N'ew  York  City  two  or 
three  years,  having  moved  there  from  Albany  soon 
after  the  expiration  of  his  term  as  Attorney-General  of 
the  State.  Up  to  the  time  of  this  trial  he  had  succeed- 
ed w^ell,  and  had  acquired  no  little  prestige.  The  fact 
that  in  the  Forrest  divorce  case  Yan  Buren  had  blun- 
dered seemed  to  be  in  the  minds  and  upon  the  lips  of 
all  the  lawyers  and  the  law  students  and  law  clerks,  and 
even  office  lads,  in  all  the  law  offices  of  the  city.  Mr. 
Yan  Buren  never  after  seemed  to  regain  the  prestige  he 
lost  in  that  case. 

The  contrast  between  Mr.  Yan  Buren  and  Mr.  O'Con- 
or was  very  striking.  Mr.  Yan  Buren  possessed  great 
ability,  and  was  moderately  (and  at  times  lazily)  studious. 
He  did  not  seem,  like  Mr.  O'Conor,  to  concentrate  his 
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mind — his  entire  thoughts — upon  his  case  night  and  day, 
at  all  times  and  in  all  places,  so  as  to  appear  oblivious 
of  everything  about  him,  even  to  the  extent  of  failing 
to  recognize  his  most  intimate  friends  when  he  met 
them.  Ogden  Hoffman,  in  a  conversation  with  Mr. 
Clinton  on  the  subject  of  Mr.  O'Conors  peculiarities 
and  eccentricities,  related  the  following  incident :  Mr. 
Hoffman  and  Mr.  O'Conor  had  been  on  terms  of  great 
intimacy  and  friendship  almost  from  the  time  of  Mr. 
O'Conor's  admission  to  the  Bar.  On  one  occasion  they 
met,  and  Mr.  Hoffman  saluted  Mr.  O'Conor  cordiall}^  as 
usual ;  the  latter  did  not  return  the  salutation.  The 
next  time  they  met  neither  of  them  spoke  nor  took  any 
notice  of  the  other.  Thus  it  continued  for  quite  a 
long  time.  When  they  came  in  contact  each  ignored 
the  existence  of  the  other.  Finally  it  happened  that 
they  met  in  the  law  library-room  in  the  old  City  Hall. 
The  room  was  quite  small.  Mr.  O'Conor  took  a  seat 
near  Mr.  Hoffman  and  commenced  examining  law  books, 
his  mind  evidently  absorbed  with  legal  subjects.  It 
occurred  to  Mr.  Hoffman  that  his  relations  with  Mr. 
O'Conor  were  strange,  extraordinary,  and  even  ludicrous. 
They  had  been  almost  life -long  friends.  They  had 
quarrelled,  and  he  had  not  the  remotest  idea  what  they 
had  quarrelled  about.  He  thought  he  ought  to  know 
something  about  the  cause  of  the  quarrel.  He  concluded 
that  the  best  way  to  ascertain  was  to  ask  Mr.  O'Qonor. 
He  said  to  him :  "  Mr.  O'Conor,  have  I  done  anything 
to  offend  you  in  an}^  w^ay  T  "  No,  sir,"  answered  Mr. 
O'Conor.  He  did  not  ask  why  the  question  was  put. 
Mr.  Hoffman  specified  in  detail  the  circumstances  above 
stated  in  respect  to  Mr.  O'Conor's  failure  to  return  Mr. 
Hoffman's  salutation  when  they  met,  and  their  total 
suspension  of  all  social  relations  since.  Mr.  O'Conor 
with  his  cold,  glassy  eyes  looked  at  Mr.  Hoffman  and 
said  nothing,  but  appeared  to  be  absorbed  with  whatever 
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legal  subjects  he  was  investigating.  He  did  not  take 
the  2>oint  of  Mr.  Hoffmanns  observations.  Mr.  Hoffman 
said  that  after  that  he  never  paid  any  attention  to  the 
peculiarities  of  Mr.  O'Conor,  or  his  failure  at  times  to  ob- 
serve the  social  amenities  of  life.  They  at  once  resumed 
their  cordial  relations,  and  were  close  friends  ever  after. 
In  these  peculiarities  Mr.  O'Conor  never  had  a  peer  at 
the  New  York  Bar.  As  a  lawyer — a  faithful  lawyer, 
an  honorable  lawyer,  a  pure  lawyer,  an  able  lawyer, 
a  profound  lawyer — Mr.  O'Conor  had  no  superior  in  the 
United  States.  Although  Mr.  Van  Buren  was  eminent 
for  a  certain  kind  of  readiness,  coolness,  and  self-pos- 
session, yet  in  cool  calculation,  in  self-possession,  and 
foresight  in  the  conduct  of  a  case  Mr.  O'Conor  was  by 
far  his  superior.  Years  after  the  trial  of  the  Forrest 
divorce  case,  Mr.  O'Conor,  in  speaking  of  it  in  a  conver- 
sation with  Mr.  Clinton,  stated  that  when  he  rested  the 
case  he  had  no  apprehension  that  the  trial  would  come 
to  an  abrupt  termination.  He  said  he  knew  Mr.  Yan 
Buren  so  well  he  had  no  doubt  he  would  proceed  with 
the  trial  and  put  his  witnesses  on  the  stand.  Mr. 
O'Conor  relied  on  the  publicity  of  the  trial  to  develop 
testimony  on  his  side  sufficient  to  enable  him  to  Avin  his 
case.  His  foresight  Avas  more  than  justified  by  the 
event. 

Whatever  may  have  been  Mr.  Yan  Buren's  shortcom- 
ings, in  wit  and  humor  (especially  the  latter)  he  was 
almost  without  a  rival  at  the  Bar  or  on  the  stump.  In 
these  he  indulged  without  stint  on  almost  all  occasions. 
A  single  example  will  illustrate  the  tendency  of  his 
mind  in  this  direction.  Soon  after  he  came  to  the  City 
of  New  York  to  practise  he  argued  a  case  (his  side  of 
which  unfortunately  was  devoid  of  legal  merit)  before 
the  General  Term  of  the  Supreme  Court.  After  he  had 
proceeded  a  little  way  in  his  argument  of  his  first  point, 
the  presiding  Judge  (Edmonds)  said  to  him,  "  Mr.  Yan 
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Buren,  we  cannot  see  that  there  is  anything  in  your  first 
point."  Van  Buren  answered,  "Then  I  will  go  to  the 
next  point."  He  had  argued  but  a  short  time  when  the 
presiding  Judge  said,  "  Mr.  Van  Buren,  if  we  understand 
you  correctly,  there  don't  appear  to  be  anything  in  your 
second  point."  Van  Buren  replied,  "Then  I  will  take 
up  my  next  point."  Judge  Edmonds  soon  interrupted 
him  with  the  same  remark  he  had  made  in  respect  to  the 
preceding  points.  Van  Buren  said,  "  Then  I  will  waste 
no  further  time  on  my  third  point,  and  will  at  once  argue 
my  fourth  point."  Thus  he  went  through  seriatim  with 
his  different  points,  the  presiding  Judge  saying  in  re- 
spect to  each,  "  There  is  nothing  in  it."  When  Mr.  Van 
Buren  finished  the  argument  of  his  last  point.  Judge 
Edmonds  (after  a  whispered  consultation  with  his  asso- 
ciate Judges)  said,  "  Mr.  Van  Buren,  after  consultation 
we  all  agree  that  we  cannot  perceive  that  there  is  any- 
thing in  any  of  your  points."  Said  Van  Buren,  throw- 
ing down  his  papers  upon  the  table,  "  I  never  could  see 
anj^thing  in  any  of  them ;  but  as  your  Honors  are  so 
much  better  lawyers  than  I  am,  I  did  not  know  but  you 
might." 

Sometimes  Mr.  Hoffman  and  Mr.  O'Conor  were  asso- 
ciated in  the  trial  of  important  cases.  It  would  have 
been  difficult  to  select  from  the  New  York  Bar  two 
more  powerful  and  efficient  lawyers  in  the  conduct  of  a 
case.  Hoffman,  with  all  his  genius,  his  almost  super- 
human eloquence,  his  devotion  to  his  cause,  and  his  fidel- 
ity to  the  interests  of  his  client,  was  not  fond  of  labor. 
It  was  his  delight  to  have  an  associate  like  O'Conor, 
with  his  marvellous  capacity  and  fondness  for  Avork. 
As  two  Counsel  on  each  side  usually  addressed  the  jury 
in  cases  of  any  considerable  importance,  nothing  could 
suit  Hoffman  better  than  to  have  O'Conor  address  the 
jury  first,  analyze  the  testimony,  and  in  all  needful  de- 
tails present  the  case  fully.    This  arrangement  permitted 
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Hoffman  to  limit  himself  to  the  general  features  of  the 
case;  so  that  from  the  time  he  began  until  he  closed  the 
jury  and  all  present  were  spellbound  with  a  continuous, 
unbroken  flow  of  the  most  enchanting  eloquence  ever 
listened  to  in  a  court  of  justice.  The  exquisite  melody 
of  his  voice  can  only  be  appreciated  by  those  who  heard 
it.  His  voice  presented  a  strong  contrast  to  that  of 
O'Conor,  although  the  latter  had  by  no  means  a  bad 
voice.  Mr.  Clinton  well  remembers  attending  the  trial 
of  a  very  important  case  in  the  New  York  Oyer  and 
Terminer  in  which  O'Conor  and  Hoffman  were  Counsel 
for  the  defense,  and  Ambrose  L.  Jordan,  then  Attorney- 
General,  and  John  McKeon,  District  Attorney,  conducted 
the  prosecution.  The  defendant,  who  stood  high  in  so- 
cial life,  was  indicted  for  the  murder  of  his  wife.  The 
question  before  the  jury  was  whether  the  defendant 
murdered  her  or  whether  she  committed  suicide.  The 
trial  was  somewhat  long,  and  bitterly  fought  on  both 
sides.  Upon  the  close  of  the  evidence  Mr.  O'Conor  and 
Mr.  Hoffman  both  addressed  the  jury,  and  Mr.  Jordan 
made  the  concluding  address  on  behalf  of  the  prosecu- 
tion. The  addresses  of  O'Conor  and  Hoffman  were  mas- 
terly, and  in  the  delivery  each  exhibited  to  great  ad- 
vantage his  peculiar  characteristics.  Mr.  Clinton  was 
present,  and  he  will  never  forget  the  commencement  of 
Mr.  Jordan's  address,  which  was  substantially  as  follows : 
"  Gentlemen  of  the  Jury  :  I  have  listened  with  delight, 
as  you  have,  for  five  hours  to  the  sweet,  enchanting, 
melodious  tones  of  the  one  Counsel ;  and  for  eleven  mor- 
tal hours  I  have  been  compelled,  as  you  have,  to  listen 
to  the  coarse,  harsh  hyena  growl  of  the  other  GounselP 
The  defendant  was  acquitted  on  the  ground  that  his 
wife  had  committed  suicide. 

At  this  time  among  the  prominent  members  of  the 
New  York  Bar,  of  strongly  marked  individuality  of 
character,  were  Ambrose  L.  Jordan,   David  Graham, 
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Ogden  Hoffman,  Charles  O'Conor,  Francis  B.  Cutting, 
John  Van  Buren,  James  W.  Gerard,  David  Dudley  Field, 
AVilliara  Curtis  Noyes,  James  T.  Brady,  and  Horace  F. 
Clark,  all  of  whom  are  now  deceased. 

In  important  cases  not  unfrequently  Mr.  O'Conor  en- 
countered as  an  opponent  James  W.  Gerard  (the  elder). 
The  contrast  between  the  two  was  remarkable.  Proba- 
bly no  lawyer  in  his  day  w^as  as  successful  before  juries 
as  Mr.  Gerard.  He  obtained  the  greatest  number  of  ver- 
dicts against  evidence  of  any  one  that  ever  practised  at 
the  New  York  Bar.  He  was  full  of  expedients,  and  pos- 
sessed extraordinary  tact.  In  his  profound  knowledge 
of  human  nature  and  his  ready  adaptation  in  the  con- 
duct of  trials  to  the  peculiarities,  caprices,  and  whims  of 
the  different  juries  before  whom  he  appeared  he  was  al- 
most without  a  rival.  He  was  a  very  able  lawyer,  stood 
high  at  the  Bar,  was  quick  at  repartee,  full  of  wit  and 
humor.  His  mode  of  conducting  trials,  and  his  ways 
of  enlisting  the  sentiments,  sympathies,  and  prejudices 
of  jurors  in  his  favor,  seemed  to  change  almost  with  ev- 
ery jury  with  whom  he  was  brought  face  to  face.  The 
following  is  one  of  the  incidents  told  of  him  as  illustrat- 
ing his  peculiar  tactics: 

He  and  Mr.  O'Conor  were  opposed  in  an  important 
case,  in  which  the  plaintiff  claimed  heavy  damages  of 
the  defendant  on  the  ground  of  fraud  in  a  business  trans- 
action between  them.  Mr.  O'Conor  was  Counsel  for 
the  plaintiff,  and  Mr.  Gerard  acted  for  the  defendant. 
The  fraud  could  only  be  proved  by  a  variety  of  facts 
and  circumstances,  any  one  of  which  by  itself  was 
probably  not  very  strong,  but  all  combined,  it  was 
claimed,  would  prove  an  overwhelming  case.  Lawyers 
accustomed  to  try  cases  of  fraud  understand  how  the 
force  and  weight  of  the  circumstances  depend  upon  the 
impressive  manner  in  which  they  are  brought  out  in  ev- 
idence before  the  jury.     Objection  is  often  made  to  the 
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admission  of  the  evidence;  the  bearing  of  each  circum- 
stance is  not  unfrequently  discussed  by  opposing  Coun- 
sel, and  its  relevancy  has  to  be  shown  before  it  can  be 
admitted.  In  this  way  the  jury  become  interested  and 
get  educated  in  regard  to  the  plaintiff's  case  as  the  trial 
proceeds,  and  the  various  facts  and  circumstances  as 
they  are  brought  out  in  detail  continue  to  increase  in 
importance  until  their  combined  force,  when  plaintiff 
rests,  is  sufficient  to  prove  his  case.  In  the  case  in  ques- 
tion, when  Mr.  O'Conor  produced  his  first  Avitness  and 
began  to  examine  him,  Mr.  Gerard,  in  his  peculiar, 
quick,  nervous  manner,  arose  and  said  :  "  Mr.  O'Conor, 
what  do  you  propose  to  show  by  this  witness  ?"  Mr. 
O'Conor  stated  what  he  proposed  to  prove.  Mr.  Ge- 
rard said  :  "  It  is  useless  to  waste  the  time  of  the  Court 
and  jury  in  proving  that.  I  admit  it^  Mr.  O'Conor 
called  his  next  witness  and  began  to  examine  him.  Mr. 
Gerard  in  the  same  manner  as  before  jumped  up  and 
asked  Mr.  O'Conor  the  same  question,  as  to  what  he 
proposed  to  show  by  the  witness.  Mr.  O'Conor,  in  his 
peculiarly  clear  and  succinct  manner,  stated  precisely 
what  he  expected  to  prove.  Said  Mr.  Gerard  :  "  I  ad- 
mit it,  don't  let  us  waste  time."  Mr.  O'Conor  called  his 
next  witness.  Mr.  Gerard  put  to  him  the  same  ques- 
tion, and  Mr.  O'Conor,  with  his  usual  clearness  and  ac- 
curacy, stated  the  facts  he  expected  to  prove.  Said  Mr. 
Gerard :  "  I  admit  aU  you  say  you  are  going  to  prove. 
Let  us  hurry  along."  In  this  way  Mr.  Gerard,  as  plain- 
tiff's witnesses,  one  after  another,  were  called,  admit- 
ted everything  that  was  sought  to  be  proved  by  them. 
With  a  rapidity  that  almost  took  Mr.  O'Conor's  breath 
away  he  found  that  his  whole  case  was  admitted — all 
his  facts,  w^iich  by  dint  of  determined  perseverance  and 
great  professional  skill  he  had  expected  to  get  in  evi- 
dence, were  admitted  wholesale.  He  therefore  rested 
his  case  ;  and  as  Mr.  Gerard  had  no  evidence  to  give  on 
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behalf  of  his  client  the  case  went  to  the  jury  on  the  ev- 
idence of  the  plaintiff.  Of  course  it  was  for  the  jury  to 
construe  the  facts  and  circumstances,  and  determine 
whether  they  proved  the  fraud  charged  upon  the  de- 
fendant. Mr.  Gerard  instantly  addressed  the  jury.  His 
speech  was  very  short,  and  was  substantially  as  follows : 

"  Gentlemen  of  the  Jury :  Some  of  you  know  me  person- 
ally. I  have  no  doubt  those  of  you  who  are  not  personally 
acquainted  with  me  know  me  by  reputation.  Now,  gentle- 
men, you  know  that  if  ray  client  had  been  guilty  of  any  fraud 
I  would  be  the  last  man  on  earth  to  admit  it.  I  would  hide 
it  from  you,  I  would  cover  it  up  ;  I  would  fight,  fight  —  and 
I  know  how  to  fight — against  the  proof  of  it  getting  in  evi- 
dence. If  my  client  had  been  guilty  of  fraud,  do  you  think 
I  would  admit  it?  No!  No!  Never!  Never  I!  Never!!!" 
[Mr.  Gerard  here  looked  at  his  watch.]  "  Gentlemen,  ex- 
cuse my  brevity;  I  have  an  engagement  to  dine  to-day,  and 
my  time  is  almost  up,  so  I  will  detain  you  no  longer." 

Despite  the  able  and  elaborate  argument  of  Mr. 
O'Conor  to  the  jury,  he  failed  to  impress  them  with  the 
importance  of  the  facts  and  circumstances  which,  through 
Mr.  Gerard's  admissions,  he  had  got  in  evidence,  and 
without  hesitation  they  rendered  a  verdict  for  the  de- 
fendant. 

Another  incident  will  illustrate  the  extraordinary  con- 
trast between  these  two  great  lawyers.  A  gentleman  of 
large  means  applied  to  Mr.  O'Conor  for  advice  as  to 
whether  he  had  a  good  cause  of  action  against  a  certain 
party,  growing  out  of  a  business  transaction,  the  details 
of  which  he  specified.  Mr.  O'Conor  gave  his  opinion  to 
the  effect  that  the  gentleman  had  no  cause  of  action. 
The  latter  told  Mr.  O'Conor  that  he  desired  him  to  bring 
the  suit,  stating  that  he  was  quite  willing  to  incur  the 
risk  and  take  the  consequences  of  an  adverse  result.  Mr. 
O'Conor  explained  that  there  was  no  possible  chance  of 
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success,  and  therefore  it  would  be  worse  than  useless  to 
bring  a  suit.  The  client  was  unwilling  to  act  upon  this 
advice,  and  seemed  determined  to  have  his  right  of  ac- 
tion tested  in  the  courts.  Finally,  Mr.  O' Conor  flath^ 
refused  to  institute  the  proposed  suit.  The  client  said  : 
"  If  you  will  not  act  for  me,  can  you  not  name  some  first- 
class  lawver  who  will  ?"  Mr.  O'Conor,  in  a  vein  of  sar- 
casm  and  irony,  said :  "  I  know  of  none  such  unless  it 
be  James  W.  Gerard.  I  advise  you  to  apply  to  him." 
The  client  took  Mr.  O'Conor  seriously,  and  retained  Mr. 
Gerard,  who  brought  the  suit  as  the  client  desired ;  and, 
strange  as  it  may  appear,  he  by  some  means  actually 
pushed  it  to  a  successful  result.  The  above  illustrations 
of  Mr.  Gerard's  peculiar  characteristics  Mr.  Clinton  gives 
upon  "  hearsay  "  evidence.  But  the  following  came  un- 
der his  own  observation : 

On  one  occasion,  Avhen  Mr.  Clinton  was  in  attendance 
upon  the  Court  of  Appeals  at  Albany,  upon  the  call  of 
the  day  calendar  at  the  opening  of  the  Court  a  number 
of  cases  were  passed — or  "  run  down  "  as  the  phrase  is — 
because  the  Counsel  engaged  in  them  were  not  there, 
and  there  were  none  connected  with  the  cases  in  at- 
tendance to  answer.  Soon  the  absent  Counsel  appeared, 
and  motion  after  motion  was  made  to  restore  the  cases 
so  "  run  down "  to  their  places  on  the  day  calendar. 
These  motions  were  all  promptly  denied  by  the  Court, 
as  they  had  made  a  rule,  to  which  the  Judges  said  they 
must  inflexibly  adhere,  that  they  would  not  restore  to 
the  day  calendar  any  case  which  had  been  "  run  down." 
About  half  an  hour  after  the  opening  of  the  Court  in 
came  Mr.  Gerard.  He  asked  the  Presiding  Judge  if  his 
case  (giving  the  title  of  it)  had  been  reached.  The  lat- 
ter answered  that  it  had  been  "  run  down."  Said  Mr. 
Gerard  :  "  I  move  to  restore  it."  The  Presiding  Judge 
said  that  could  not  be  done ;  the  Court,  as  it  had  repeat- 
edly ruled  that  morning,  must  adhere  to  its  rule.     Mr. 
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Gerard,  all  smiles  and  animation,  in  bewitching  tones  of 
voice  said : 

"  Why,  your  Honors,  just  hear  me  a  moment.     I  left  New 

York  this  morning  at  o'clock  on  a  fast  train  which 

arrived  liere  a  little  after  ten  o'clock  ;  I  rushed  over  to  this 
Court,  and  found  you  had  actually  begun  your  session  of  to- 
day. We  have  had  a  race — a  great  race — an  exciting,  thrill- 
ing, astounding  race;  it  was  a  race  between  your  Honors — and 
2i. steam-engine!  And  your  Honors  came  in  just  thirty  minutes 
ahead.  I  don't  see  why  my  motion  should  be  denied  just 
because  your  Honors  made  such  splendid  time  and  won  the 
race." 

The  lawyers  present  and  the  Judges  were  convulsed 
with  laughter;  Mr.  Gerard  triumphed;  the  Court  re- 
stored his  case  to  the  day  calendar ;  and  every  one  pres- 
ent, including  the  lawyers  whose  motions  had  been  de- 
nied, felt  that  he  deserved  his  victory. 

On  another  occasion  Mr.  Gerard  was  engaged  in  the 
trial  of  an  important  case  before  a  jury  in  the  Supreme 
Court,  or  the  Superior  Court,  of  the  City  of  New  York. 
His  opponent  was  Francis  B.  Cutting,  who  was  a  very  able, 
eloquent,  and  distinguished  lawyer.  He  was  the  peer 
of  Mr.  Gerard  in  abilit}^,  but  wholly  unlike  him  in  every 
other  respect.  In  the  opinion  of  Mr.  O'Conor  he  was 
the  ablest  lawyer  at  the  New  York  Bar.  He  was  tall, 
handsome,  dignified,  and  of  commanding  figure.  He  was 
ready,  self-possessed,  and  very  strong  in  trials  before 
juries  and  arguments  before  Courts.  However  much 
lawyers  and  others  might  differ  with  Mr.  O'Conor  in  re- 
spect to  Mr.  Cutting's  pre-eminence  in  ability  over  other 
first-class  lawyers,  all  were  agreed  with  regard  to  one 
trait,  which  was  conspicuous  from  the  beginning  to  the 
end  of  a  trial — Mr.  Cutting  was  solemn. 

On  the  occasion  in  question  Mr.  Gerard  continually 
exchanged  glances  with  the  jurors.     When  testimony 
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was  being  given  he  persistently  made  observations  in- 
tended for  the  jury.  While  glancing  at  the  jurors  his 
varied  and  interesting  facial  expressions  were  anything 
but  soothing  to  his  opponent.  Mr.  Cutting  was  so  an- 
noyed and  exasperated  that  he  could  endure  Mr.  Gerard's 
conduct  no  longer.  He  arose,  and  with  no  little  excite- 
ment strongly  objected  to  the  Court  against  Mr.  Ge- 
rard's course.  He  denounced  Mr.  Gerard's  tactics,  and 
portrayed  in  vivid  colors  the  attempts  of  his  learned 
opponent  to  practise  pantomime  and  perform  in  low 
comedy.  He  declared  that  Mr.  Gerard's  actions,  espe- 
cially his  grimaces,  were  unseemly  and  unfit  for  the 
solemn  proceedings  of  a  court  of  justice.  Mr.  Cutting 
was  really  eloquent ;  but  just  as  he  was  at  the  height  of 
his  peculiar,  solemn  eloquence,  and  all  present  were  in- 
tently listening,  Mr.  Gerard  sprang  to  his  feet,  slapped 
his  hands  together,  and  with  no  little  force  slapped  Mr. 
Cutting  on  the  back  and  exclaimed,  "  Good !  Good ! 
Good!  Erother  Cutting,  I  could  not  have  beat  that 
myself!"  The  audience,  the  lawyers  present,  and  the 
Judges  laughed  uproariously,  and  "  Brother  Cutting " 
brought  to  a  sudden  close  his  philippic  upon  "  Brother 
Gerard." 

From  the  above  illustrations  of  Mr.  Gerard's  peculi- 
arities it  should  not  be  supposed  that  he  exhibited  them 
on  all  occasions.  Far  from  it.  When  the  exigencies  of 
his  case  required  it  no  other  lawyer  could  so  successfully 
as  he  ridicule  and  laugh  his  opponent's  case  out  of  Court. 
But  when  retained  on  the  solemn  side  of  a  case  no  one 
could  conduct  a  trial  more  gravely  and  decorously.  IN^ot 
the  faintest  trace  of  wit  or  humor  appeared  in  anything 
he  did  or  said.  On  such  occasions  his  addresses  to  juries 
abounded  with  powerful  logic,  genuine  pathos,  and  fervid 
eloquence.  He  could  adapt  himself  to  any  and  every 
kind  of  case,  and  he  alwaj^s  varied  his  tactics  to  suit  the 
occasion.     His  versatility  w^as  marvellous.     He  was  a 
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consummate  actor,  and  whichever  side  he  was  on  he 
simply  "  went  in  to  win." 

One  who  witnessed  the  telHng  hits  made  by  Mr.  Ge- 
rard on  cross-examination,  and  the  sensational  incidents 
sprung  b}^  him  upon  his  opponents,  the  Court,  and  the 
jury,  would  have  thought  that  he  acted  upon  the  inspi- 
ration of  the  moment  —  that  all  he  did  and  all  he  said 
was  improinjptu.  In  fact,  Mr.  Gerard  made  thorough 
preparation  for  trial.  Generally  his  hits  upon  cross-ex- 
amination were  the  result  of  previous  preparation.  He 
made  Briefs  for  cross-examination,  as  he  told  Mr.  Clin- 
ton. To  a  large  extent  his  flashes  of  wit  and  his  ex- 
traordinary and  grotesque  humor  were  well  pondered 
over  and  studied  up  beforehand. 

Among  the  New  York  lawyers  of  Irish  parents,  but 
American  born,  the  most  conspicuous  were  Charles 
O'Conor  and  James  T.  Brady ;  both  alike  in  being  great 
lawyers,  but  wholly  unlike  in  their  chief  characteristics 
and  personal  appearance.  Mr.  O'Conor  was  tall,  well 
proportioned,  with  little  remarkable  in  his  general  ap- 
pearance, except  that  his  countenance  usually  wore  an 
extremely  thoughtful  expression.  Mr.  Brady  was  short, 
rather  small,  well  proportioned,  except  his  head,  which 
was  very  large  and  out  of  proportion  to  the  rest  of  his 
figure.  On  account  of  the  great  size  of  his  head  Mr. 
Brady  could  only  wear  a  hat  made  especially  for  him. 
Any  one  who,  for  the  first  time,  saw  O'Conor  engaged 
in  an  argument  or  trial  would  recognize  him  as  a  man 
of  decided  ability,  deep  study,  thoroughly  prepared  for 
the  work  he  had  in  hand,  wholly  absorbed  in  his  case, 
but  otherwise  not  presenting  a  very  imposing  appear- 
ance. One  who  first  saw  Brady  thus  engaged  would  be 
struck  with  his  dignified  and  commanding  appearance ; 
attention  would  be  at  once  riveted  upon  his  massive 
head.  lie  possessed  a  striking  figure,  which  would  com- 
mand marked  attention  anywhere.    His  serene  and  cap- 
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tivating  manner  would  indicate  extreme  confidence  in 
the  merits  and  success  of  his  case.  Mr.  O'Conor's  man- 
ner would  indicate  anxiety  as  to  the  result,  and  a  deter- 
mination to  do  everything  in  human — or  legal — power  to 
acliieve  a  victory  for  his  client.  Their  habits  in  respect 
to  preparation  for  trial  presented  an  extraordinary  con- 
trast. Mr.  O'Conor  spared  no  labor  in  the  preparation ; 
all  the  work  was  performed  or  supervised  by  him,  even 
to  the  smallest  detail.  Nothing  could  exceed  the  thor- 
oughness of  his  preparation  upon  the  law  and  the  facts. 
It  seemed  almost  impossible  that  any  other  lawyer  could 
prepare  as  thoroughly  as  he  did.  Mr.  Brady's  habits 
were  the  reverse ;  he  went  to  the  very  opposite  extreme. 
In  the  early  part  of  his  professional  career,  it  was  said, 
he  was  quite  studious.  But  afterwards,  and  especially 
during  the  last  twenty  years  of  his  life  (he  died  in  1868, 
when  fifty-four  years  of  age),  as  a  rule  he  made  no  prep- 
aration for  trial.  AVhen  consultations  were  appointed 
for  those  on  his  side  of  the  case,  he  failed  to  attend 
them,  but  on  the  morning  of  the  commencement  of  the 
trial  he  promptly  appeared  in  Court.  As  soon  as  the 
trial  had  started  he  gave  close  attention.  He  was  quite 
likely  to  learn,  for  the  first  time,  something  about  the 
side  he  represented  when  the  case  was  opened  to  the 
jury  by  the  Attorney  or  Junior  Counsel  associated  with 
him.  After  the  trial  had  progressed  a  little  he  would 
grasp,  as  if  by  intuition,  the  leading  features  and  the 
turning-points  of  the  case ;  and  any  one  who  did  not 
know  to  the  contrary  would  suppose  that  he  had  made 
as  much  preparation  as  Mr.  O'Conor  before  trial.  Mr. 
O'Conor  succeeded  by  reason  of  his  almost  superhu- 
man assiduity  in  preparing  his  case.  Mr.  Brady  suc- 
ceeded in  spite  of  his  indolence  and  lack  of  preparation. 
Mr.  O'Conor  was  a  good  speaker ;  Mr.  Brady  was  a  born 
orator.  In  addresses  to  juries  and  public  assemblages 
the  one  was  powerful;   the  other  was  magnetic.     In 


86  HORACE   F.  CLAEK 

public  addresses,  when  Mr.  O'Conor  closed,  the  audience 
would,  with  considerable  enthusiasm,  applaud.  When 
Mr.  Brady  wound  up  his  speech  the  entire  audience 
would  yell,  "  Go  on !  go  on !"  and  continue  to  yell  so 
long  as  there  was  the  faintest  possibility  that  their  de- 
mands might  be  complied  with.  In  large  political  meet- 
ings, Avhen  Brady  was  to  speak,  the  managers  would  put 
him  down  as  the  last  speaker  in  order  to  hold  the  audi- 
ence ;  for  the  vast  crowds  assembled  would  wait  to  hear 
Brady  if  they  had  to  remain  all  night.  He  was  the  pet 
and  idol  of  the  Bar,  as  well  as  of  public  assemblages. 

Horace  F.  Clark  w^as  a  lawyer  of  strong  individuality 
of  character.  He  possessed  very  decided  abilit}^,  and  in 
the  trial  of  cases  was  keen,  aggressive,  and  persistent. 
Although  not  of  an  unamiable  disposition,  his  conversa- 
tion at  times  was  characterized  by  highly  interesting  and 
extremely  caustic  impudence.  In  one  instance,  being  in 
the  law  library  when  it  was  in  the  old  City  Hall,  he 
stated  a  certain  proposition  of  law.  Hugh  Maxwell, 
who  had  been  a  very  eminent  and  successful  lawyer  in 
his  day,  but  who  many  years  before  retired  from  j^rac- 
tice,  happened  to  be  sitting  near.  He  gently  expressed 
his  dissent.  Mr.  Clark  still  more  emphatically  asserted 
the  correctness  of  the  proposition.  Upon  Mr.  Maxwell 
seeking  to  convince  Mr.  Clark  that  he  was  in  error,  the 
latter  became  very  dogmatic  in  maintaining  his  views. 
Mr.  Maxwell  said  to  him  :  "  Mr.  Clark,  I  ought  to  know 
a  little  something  of  law ;  I  have  had  a  long  experience 
at  the  Bar.  I  tried  cases  long  before  you  were  born." 
Said  Clark:  "  I  know  you  did ;  you  tried  two  before  and 
one  afterwards." 

Mr.  Clark's  tastes  ran  largely  in  the  direction  of 
money  making.  He  had  an  extensive  and  a  lucrative 
practice.  Not  content  with  receiving  fees  by  the  thou- 
sands, and  probably  tens  of  thousands  of  dollars  in  indi- 
vidual cases — not  satisfied  with  adding  every  little  while 
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a  hundred  thousand  dollars  to  his  fortune,  he  struck  out 
a  career  to  heap  up  millions.  He  seemed  to  think  that  in 
the  race  for  wealth  he  could  perhaps  distance  his  father- 
in-law,  Commodore  Vanderbilt,  who  'svas  one  of  the  three 
richest  men  in  the  United  States.  Clark  went  into  the 
ratlroad  business,  and  became  President  of  the  Union 
Pacific  Railroad.  At  the  time  of  his  death  in  1873,  when 
he  was  fifty-seven  years  of  age,  he  had  large  contracts 
for  the  purchase  of  stocks.  In  the  then  condition  of  the 
market  his  estate  w^as  worth  seven  millions  of  dollars. 
Afterwards  came  calamitous  "  Black  Friday."  The  se- 
curities belonging  to  his  estate  and  those  he  in  his  life- 
time had  contracted  to  purchase  had  so  shrunken  in 
value  that  had  his  estate  then  been  settled  it  would  have 
been  bankrupt.  But  his  executor,  Augustus  Schell,  se- 
cured delays  until  better  times;  and  by  discreet  and 
masterly  management,  after  paying  all  debts,  saved  from 
the  wreck  about  two  millions  of  dollars. 

Among  the  eminent  lawyers  at  the  'New  York  Bar 
no  one  was  more  admired  and  beloved  than  David  Gra- 
ham. He  was  first  known  to  the  Bar  as  the  author  of 
"  Graham's  Practice,"  the  standard  authority  on  the 
subject  from  the  time  it  was  first  published  until  the 
"Code  of  Civil  Procedure"  was  passed.  The  first  edi- 
tion of  "  Graham's  Practice  "  was  written  by  him  "when 
he  was  a  student  at  law ;  and  before  he  was  tw^enty-one 
years  of  age  he  sold  the  copyright  for  five  hundred  dol- 
lars to  the  law-book  publishing  firm  of  Gould,  Banks  & 
Co.,  w^ho  netted  thirty  thousand  dollars  from  the  publi- 
cation. A  second  edition  prepared  by  Mr.  Graham  was 
published,  and  a  third  edition  was  in  course  of  prepa- 
ration w^hen  the  new  Code  was  passed.  Mr.  Graham 
read  law  in  the  oiSce  of  his  father,  David  Graham, 
senior.  The  father  was  originally  a  Presbyterian  cler- 
gyman. After  he  adopted  the  profession  of  law  he 
achieved  marked  success.    He  died  in  the  City  of  New 
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York  in  1840,  where  he  had  resided  and  practised  law 
for  many  years.  His  widow  survived  him  about  thirty 
5^ears.  They  had  five  sons — David,  Jr.,  Thomas,  De 
Witt  C,  John,  and  Charles  K.  All  became  lawyers 
except  the  youngest  (Charles  K.),  who  when  a  boy  en- 
tered the  navy,  but  afterwards  resigned  and  became  a 
civil  engineer.  He  served  with  distinction  during  our 
Civil  War,  and  attained  the  rank  of  Brigadier-General. 
Thomas,  who  during  his  brief  career  at  the  Bar  evinced 
ability  of  a  high  order,  died  in  1839.  John  had  a  long 
and  distinguished  career  at  the  Bar,  and  died  in  1893,  in 
the  seventy-third  year  of  his  age. 

David  for  many  years  after  his  father's  death  contin- 
ued the  addition  of  "  Jr."  to  his  name.  He  was  a  man 
of  culture,  of  fine  literary  tastes,  and  from  the  begin- 
ning to  the  end  of  his  professional  career  evinced  abili- 
ties of  the  highest  order.  His  great  success  at  the  Bar 
began  immediately  after  his  admission.  He  was  soon 
in  the  foremost  ranks  of  the  profession,  and  had  a 
large  civil  as  well  as  criminal  practice. 

In  1847  David  Graham,  Arphaxad  Loomis,  and  Nich- 
olas Hill,  Jr.,  were  appointed  by  the  Legislature  "  Com- 
missioners on  Practice  and  Pleadings."  Their  duties 
were  defined  by  Section  8  of  Chapter  59  of  the  Session 
Laws  of  1847,  which  is  as  follows : 


"Section  8.  In  pursuance  of  the  twenty -fourth  section 
of  the  sixth  Article  of  the  Constitution,  Arphaxad  Loomis, 
Nicholas  Ilill,  Jr.,  and  David  Graham  are  hereby  appointed 
'  Commissioners  on  Practice  and  Pleadings,'  to  perform  the 
duties  therein  specified  ;  and  it  shall  be  the  duty  of  the 
said  commissioners  to  provide  for  the  abolition  of  the  pres- 
ent forms  of  actions  and  pleadings  in  cases  at  common 
law  ;  for  a  uniform  course  of  proceeding  in  all  cases  wheth- 
er of  legal  or  equitable  cognizance,  and  for  the  abandon- 
ment of  all  Latin  and  other  foreign  tongues,  so  far  as  the 
same  shall  by  them  be  deemed  practicable,  and  of  any  form 
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and  proceeding  not  necessary  to  ascertain  or  2)reserve  the 
rights  of  the  parties." 

As  the  duty  enjoined  on  the  commissioners  was  "to 
provide  for  the  abolition  of  the  present  forms  of  .  .  . 
pleadings  in  cases  at  common  law  ...  so  far  as  the 
same  shall  by  them  be  deemed  practicable,"  they  were 
clothed  with  a  very  large  discretion  as  to  what  they 
should  deem  practicable.  Mr.  Loomis  was  a  radical 
legal  reformer,  and  desired  to  abolish  entirely  the  old 
system  of  pleading,  and  frame  a  new  one.  Mr.  Hill 
was  a  conservative,  and  strongly  in  favor  of  continuing 
the  old  system  with  suitable  amendments.  It  was  be- 
lieved that,  as  a  matter  of  course,  Mr.  Graham  would 
side  with  Mr.  Hill.  Mr.  Graham's  antecedents,  legal 
habits,  tastes,  and  associations  all  pointed  in  that  direc- 
tion. He  was  then  preparing  a  third  edition  of  "  Gra- 
ham's Practice,"  which  would  become  practically  obso- 
lete if  a  new  system  of  pleading  should  be  adopted. 
He  at  once  concluded  that  it  would  be  best  to  unite 
with  Mr.  Hill,  and  continue  the  old  system  with  proper 
amendments.  He  seemed  quite  firm  in  this  conviction. 
He  discussed  the  subject  from  time  to  time  quite  freely 
with  Mr.  Clinton,  who  was  strongly  in  favor  of  the 
position  taken  by  Mr.  Loomis.  Evening  after  evening 
Mr.  Graham  and  Mr.  Clinton  talked  the  subject  over 
in  all  its  bearings.  Finally  Mr.  Clinton  convinced  him 
that  the  interests  of  litigants  and  lawyers,  and  of  the 
whole  community,  would  be  best  subserved  by  abolish- 
ing the  old  system  of  pleading  altogether.  Not  long 
afterwards  Mr.  Hill  resigned  from  the  commission,  and 
David  Dudley  Field  was  appointed  in  his  stead.  The 
commission  thus  constituted  were  all  of  one  mind,  and 
proceeded  with  their  work  harmoniously.  Mr.  Graham 
drafted  a  large  part  of  the  "  Code  of  Civil  Procedure," 
which  was  passed   by  the  Legislature.    However,  ill- 
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health  and  a  pressure  of  professional  business  prevented 
him  from  doing  as  much  as  he  would  otherwise  have 
accomplished. 

Mr.  Graham  was  a  profound  and  thoroughly  read 
lawyer.  He  was  especially  skilful  and  discreet  in  the 
conduct  of  trials.  His  preparation  for  trial  or  for  argu- 
ment before  the  Courts  was  most  thorough.  He  was  a 
prudent  and  successful  cross  -  examiner.  To  his  legal 
students  and  to  those  associated  with  him  in  trials 
he  often  quoted  the  rule  taught  him  by  his  father — 
namely,  that  a  lawyer  should  never  ask  a  witness  on 
cross-examination  a  question  unless,  in  the  first  place, 
he  knew  what  the  answer  would  be,  or,  in  the  second 
place,  he  did  not  care.  Of  course  this  was  an  extreme 
statement  of  the  prudence  to  be  observed  on  cross-ex- 
amination. What  was  meant  was  that  if  the  cross - 
examiner  intended  to  elicit  anything  favorable  to  his 
side  he  should  be  reasonably  sure,  either  from  actual 
knowledge  or  from  circumstances,  or  in  some  way,  Avhat 
would  be  the  answer  before  putting  the  question.  Many 
lawyers  seriously  damage  their  cases  by  facts  brought 
out  on  cross-examination,  and  they  would  thereby  incur 
certain  defeat  but  for  the  fact  that  the  Counsel  on  the 
other  side  are  apt  to  do  an  equal  amount  of  blundering 
of  the  same  kind.  The  result  of  a  trial  may  often  de- 
pend upon  which  side  perpetrates  the  greatest  blunders 
in  cross-examination.  The  latter  part  of  Mr.  Graham's 
rule  should  not  be  overlooked.  When  the  cross  exam- 
iner finds  that  the  witness  has  testified  against  his  side 
so  strongly  that  a  cross-examination  can  do  it  no  possi- 
ble damage,  then  with  safety  the  witness  may  be  plied 
with  questions  of  any  kind.  His  direct  evidence  may  be 
weakened,  but  it  cannot  be  strengthened.  There  is  no 
part  of  a  lawyer's  duties  which  requires  more  careful  con- 
sideration and  sound  judgment  than  cross-examination 
of  witnesses.   In  regard  to  the  conduct  of  cross -examina- 
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tion  there  can  be  no  unbending  rules  —  nor,  in  fact,  any 
rules  at  all.  The  mode  and  kind  of  cross-examination  will 
vary  with  almost  every  witness.  To  be  a  good  cross-ex- 
aminer one  must  have  a  thorough  and  profound  knowl- 
edge of  human  nature.  In  this  Mr.  Graham  greatly  ex- 
celled. He  had  all  the  qualifications  and  characteristics 
of  a  great  lawyer.  He  had  an  excellent  voice,  graceful 
manner,  and  was  a  finished  orator.  In  his  addresses  to 
juries  and  arguments  before  Courts  he  was  noted  no  less 
for  his  eloquence  than  for  his  powerful,  convincing,  and 
unanswerable  logic.  His  command  of  language  —  pure, 
classic  English  —  seemed  marvellous.  Ambrose  L.  Jor- 
dan, in  speaking  of  Mr.  Graham's  great  abilities  as  an 
orator,  said  to  Mr.  Clinton  that  David  Graham  w^as  the 
only  man  he  ever  knew  or  heard  who  could  deliver  an 
extemporaneous  speech,  have  it  taken  down  in  short- 
hand, written  out,  and  printed,  precisely  as  delivered, 
without  any  occasion  to  correct  a  sentence  or  a  w^ord 
from  the  beginning  to  the  end,  and  without  the  necessi- 
ty of  changing  the  punctuation  in  a  single  instance  to 
the  extent  of  a  comma. 

Another  peculiar  trait  of  Mr.  Graham  was  his  unfail- 
ing courtesy  under  all  circumstances.  He  was  courteous 
to  the  Court,  to  his  opponent,  to  the  witnesses,  to  the 
jury,  and  to  everybody.  While  he  was  enthusiastic, 
tenacious,  and  unyielding  in  maintaining  his  side  of  his 
case,  he  had  no  quarrels.  Mr.  Clinton  never  knew  him 
to  be  involved  in  a  quarrel  of  any  kind.  Yet  almost 
any  one  else  in  his  physical  condition  would  have  been 
irascible  to  the  last  degree,  and  become  involved  in  con- 
tinual w^rangles  and  quarrels.  From  the  time  he  w^as 
twenty-eight  or  thirty  years  of  age  Mr.  Graham  labored 
under  a  physical  difficulty  which  was  a  continual  strain 
upon  his  vital  energies.  Finally,  when  the  trouble  was 
so  great  that  he  could  endure  it  no  longer,  he  submit- 
ted to  a  surgical  operation  at  the  hands  of  the  world- 
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renowned  surgeon,  Dr.  Valentine  Mott.  The  operation 
seemed  to  be  successful,  but  soon  afterwards,  unfortu- 
nately, Mr.  Graham  took  cold  from  attending  the  fu- 
neral of  his  sister,  Mrs.  Commodore  Chauncey.  The 
result  was  he  was  thrown  into  a  hasty  consumption  and 
lived  scarcely  a  year.  At  the  time  of  his  death  (in  1852) 
he  was  only  forty-four  years  of  age. 

Prominent  among  the  very  old  men  at  the  Bar  when 
Mr.  Clinton  was  admitted  were  George  Griffin  and  Da- 
vid B.  Ogden,  both  thoroughly  accomplished  lawyers. 
Ogden,  although  not  brilliant  in  the  ordinary  sense  of 
the  term,  was  a  profound  lawyer  and  eminent  prac- 
titioner. Griffin,  a  distinguished  leader  of  the  Bar,  was 
equally  profound  but  more  brilliant.  He  was  an  elo- 
quent speaker,  and  disposed,  much  more  than  Ogden,  to 
indulge  in  rhetoric.  Sometimes,  in  his  enthusiasm  and 
fervor,  his  figures  of  speech  would  get  somewhat  mixed. 
On  one  occasion  his  opponent  moved  to  postpone  a  trial 
on  the  ground  of  absence  of  witnesses  without  submit- 
ting any  affidavit  in  support  of  his  motion.  lie  asserted 
to  the  Court  that  if  a  postponement  were  granted  until 
a  particular  time  the  absent  witnesses  would  make  their 
appearance  in  Court.  Mr.  Griffin  opposed  the  motion, 
and  in  a  speech  of  no  little  fervor,  in  alluding  to  the 
promise  of  the  opposing  Counsel  to  have  the  witnesses 
in  Court  at  a  future  time,  he  said  :  ''  My  learned  adver- 
sary says  he  is  going  '  to  call  spirits  from  the  vasty 
deep,'  but  I  have  seen  no  ajjidavit  that  they  are  com- 
ing." 

Another  very  old  man  at  the  Bar  at  that  time  was 
George  Wilson,  a  unique  and  eccentric  character,  not 
noted  for  any  keen  sense  of  the  proprieties  of  profession- 
al life.  In  talking  to  young  lawyers  and  law  students 
he  loved  to  dwell  on  his  controversies  at  the  Bar  with 
Aaron  Burr,  and  tell  how,  by  his  subtlety  and  cunning, 
he  had  outgeneralled  that  famous  —  or,  as  most  regard 
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him,  that  infamous  —  man.  Wilson  had  a  habit,  when 
cases  in  which  he  was  retained  were  called  for  trial,  of 
answering  "  Keady  "  when  he  was  not  ready,  in  order 
that  his  opponent,  who  generally  was  not  ready,  might 
move  the  case  off  and  pay  him  "  costs."  On  one  occa- 
sion, when  a  case  was  called,  Wilson,  for  plaintiff,  an- 
swered "  Eeady."  Daniel  Lord,  who  stood  at  the  head 
of  the  commercial  Bar,  was  for  defendant,  and  answered 
"  Keady."  The  Court  ordered  the  trial  to  proceed.  Up 
jumped  Wilson  and  moved  a  postponement,  stating  that 
he  was  not  ready.  The  Court  said  to  him :  "  Why, 
Mr.  Wilson,  you  answered  ^  Ready.' "  Said  Wilson ; 
"Your  Honor,  I  meant  'Ready'  —  for  a  motion  to 
postpone." 

Among  the  noted  lawyers  in  New  York  City  were  the 
Rikers.  Richard  Riker  was  the  founder  of  a  law  busi- 
ness which  was  carried  on  in  the  City  of  New  York  by 
himself  and  two  brothers,  constituting  the  first  genera- 
tion, and  by  two  of  his  children  and  two  of  his  nephews, 
constituting  the  second  generation,  for  nearly  one  hun- 
dred years.  He  was  born  in  the  town  of  Newtown,  in 
Queens  County  and  State  of  New  York,  September  9, 
17Y3.  He  was  educated  chiefly  under  the  tuition  of  the 
Rev.  Dr.  Witherspoon,  of  Nassau  Hall,  N.  J.  In  1791 
he  entered  the  office  of  the  elder  Jones,  and  was  admitted 
to  the  Bar  in  1795.  He  was  appointed  District  Attor- 
ney of  New  York  in  August,  1801,  which  office  he  held 
(with  an  intermission  of  one  year,  from  February,  1810, 
to  February,  1811)  until  1813,  a  period  of  more  than  ten 
years.  In  1815  he  was  appointed  Recorder  of  the  City 
of  New  York,  which  office  he  retained  (with  two  short 
intermissions,  from  1819  to  1821  and  from  1823  to  1824) 
until  1838,  a  period  of  twenty  years.  He  then  resigned 
the  office  on  account  of  ill-health  and  retired  to  his  coun- 
try-seat on  the  East  River,  near  75th  Street,  where  he 
died,  September  26,  1842.     In  1802  Mr.  Riker  acted  as 
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second  for  De  Witt  Clinton  in  a  duel  between  him  and 
Col.  John  Swartwout.  In  November,  1803,  he  fought  a 
duel  with  Eobert  Swartwout,  a  brother  of  Col.  Swart- 
wout. Mr.  Hiker  was  wounded  in  the  right  leg  just  above 
the  ankle,  and  was  confined  to  his  house  seven  months. 
As  proof  of  his  engaging  manners,  Mr.  John  Van  Wyck, 
who  bore  Mr.  Swart wout's  challenge,  was  so  favorably  im- 
pressed by  Mr.  Riker  during  the  interview  that  he  went 
back  to  his  principal  and  declined  to  act  as  his  second. 
Mr,  Riker's  political  enemies  were  desirous  of  having  him 
arrested  and  brouo:ht  into  Court  for  fiorhtino:  a  duel. 
Hamilton  interposed  to  prevent  any  legal  prosecution, 
and  frequently  visited  him  at  his  house  in  AVall  Street. 
Probably  no  one  upon  the  Bench  in  his  time  possessed 
a  more  marked  individuality  of  character  than  Eichard 
Riker.  His  exhibitions  of  keen  wit  and  genial  humor, 
if  collected,  would  fill  volumes.  One  or  two  illustrations 
will  suffice  to  show  the  turn  of  his  mind  in  these  respects. 
On  one  occasion  a  man  was  convicted  before  him  of  as- 
sault and  battery.  It  appeared  that  on  the  day  previous 
to  the  assault  the  party  assaulted  had  given  the  defend- 
ant great  provocation — ifl  fact,  had  grossly  insulted  him. 
Instead  of  instantly  resenting  the  insult  and  giving  the 
party  a  sound  thrashing,  the  defendant  withdrew  and 
returned  home ;  but  the  next  day  he  went  to  the  abode  of 
the  prosecutor  and  knocked  him  down.  In  pronouncing 
sentence  the  Recorder  gave  the  defendant  a  lecture  on 
the  moral  heinousness  of  his  long  and  inexcusable  delay 
in  inflicting  personal  chastisement  on  the  prosecutor, 
and,  as  a  punishment  for  not  knocking  him  down  on  the 
instant,  he  imposed  upon  him  a  fine  which  was  small  in 
amount.  On  another  occasion,  in  sentencing  a  woman 
who  was  pertinaciously  loquacious,  he  said :  "  You  must 
suffer  some.  I  must  send  you  to  prison.  Your  fare  will 
be  plain ;  perhaps,  with  fortitude,  you  can  put  up  with 
that.    But  that  which  will  cause  you  untold  suffering — 
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perhaps  greater  than  you  can  bear — is  that  you  will  be 
condemned  to — silenceP 

Mr.  Eiker's  integrit}^  and  great  experience  made  him 
an  excellent  Judge,  lie  possessed  courtly  manners  of 
the  old  school,  a  handsome  person,  and  a  kindness  of 
heart  almost  excessive.  It  has  been  said  of  the  Recorder 
"  that  perhaps  by  no  individual,  at  any  time  or  in  any 
country,  have  the  principles  of  criminal  law  been  more 
firmly  yet  temperately  administered,  and  the  rigid  rules 
of  law  more  happily  blended  with  the  benign  precepts  of 
moral  justice  and  equity.  His  knowledge  of  criminal 
law,  from  long  and  constant  stud}^  and  observation,  was 
nearly  universal,  and  his  experience  made  him  acquainted 
with  all  the  cunning  and  devices  of  the  human  heart." 

The  two  brothers  of  the  Recorder  who  carried  on  the 
law  business  with  him  were  Samuel  Riker,  who  was  born 
March  3,  17S0,  was  educated  at  Columbia  College,  pur- 
sued his  profession  for  ten  years,  and  died  September 
17,  1811,  and  John  L.  Riker,  who  was  born  April  9, 
1787.  He  received  his  education  at  Erasmus  Hall,  L.  I. 
In  1846  he  was  a  member  of  the  Constitutional  Conven- 
tion of  this  State.  He  continued  the  practice  of  his 
profession  for  more  than  fifty  years,  and  died  in  1861. 

In  the  second  generation,  by  which  the  business  in- 
augurated by  the  Recorder  was  continued,  Avere  included 
his  two  sons,  D.  Phoenix  Riker  and  John  H.  Riker,  and 
two  sons  of  his  brother,  John  L.  Riker — viz.,  Henry  L. 
Riker  and  Samuel  Riker. 

D.  Phoenix  Riker  practised  his  profession  for  a  few 
years  only,  and  died  shortly  after  the  War. 

Henry  L.  Riker  died  in  1861,  having  had  an  experience 
of  twenty  years  at  the  Bar. 

John  H.  Riker  was  educated  at  Columbia  College,  and 
labored  diligently  at  his  profession  for  more  than  forty 
years.  He  retired  from  business  in  1884,  and  died  Jan- 
uary 26,  1894. 
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Samuel  Kiker  (son  of  John)  was  born  April  10,  1832, 
and  was  admitted  to  the  Bar  in  1853.  lie  pursued  his 
profession  for  nearly  forty  years,  and  retired  from  busi- 
ness on  January  1,  1893.  He  is  the  survivor  of  two 
generations  of  lawyers,  who  conducted  business  for  nearly 
one  hundred  consecutive  years. 

During  the  last  fifty  years  much  time  and  attention 
were  given  by  the  Rikers  to  the  investigation  of  titles  to 
land,  to  the  drawing  and  interpretation  of  wills,  mar- 
riage settlements,  and  trust  deeds,  and  to  the  manage- 
ment, settlement,  and  distribution  of  estates. 


CHAPTER   XI 

THE    DEY   STREET   MURDER CASE    OP    HENRI    CARNAL 

Tried  in  March,  1851,  in  the  City  of  New  York,  in  the  Court  of  Oyer 
and  Terminer,  for  the  Murder  of  Charles  M.  Rosseau. — One  of  the 
Most  Extraordinary  Cases  Ever  Known. — Filled  with  Startling  and 
Tlirilling  Incidents  from  the  Commencement  of  the  Trial  to  the  End 
of  the  Legal  Proceedings,  which  Occupied  Several  Years, 

Henri  Carnal,  a  Swiss,  apparently  about  thirty  years 
of  age,  upon  his  arrival  from  Switzerland,  went  to  a 
boarding-house  in  Dey  Street,  New  York  City,  kept  by 
Charles  M.  Rosseau.  He  slept  in  the  same  room  witli 
two  of  the  sons  of  Rosseau.  He  had  been  there  but  two 
or  three  days  when,  in  the  middle  of  the  night,  they  were 
awakened  by  some  one  striking  them.  In  vain  they  at- 
tempted resistance,  as  they  were  repeatedly  stabbed  with 
a  dirk  in  the  breast  and  abdomen  by  some  one  standing 
over  them.  Their  shrieks  alarmed  their  father,  who 
slept  in  a  different  room.  As  he  was  going  to  their 
room,  it  being  dark,  no  one  having  struck  a  light,  he 
was  met  by  Carnal,  whom  he  assailed  with  a  knife. 
Carnal  plunged  a  dagger  into  the  neck  of  Rosseau,  who 
instantly  fell  dead.  Carnal  ran  out  of  the  house  into 
the  yard,  and  plunged  down  an  area  some  thirty  or 
forty  feet  deep.  This  was  a  cold  night  in  December,  1850. 
The  next  morning  he  was  found  there,  his  head  bare, 
with  but  little  clothing  on,  apparently  stupefied  with 
fright,  and  presenting  altogether  a  wild,  forlorn  appear- 
ance. He  was  arrested  and  indicted  for  the  murder  of 
Charles  M.  Rosseau.     His  trial  came  on  in  the  Court  of 
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Oyer  and  Terminer  for  the  City  and  County  of  New- 
York,  in  Marcii,  1851,  Judge  Edmonds  presiding.  Mr. 
Clinton  happened  to  be  in  attendance  in  another  case 
for  the  purpose  of  obtaining  a  postponement.  When 
CarnaFs  case  was  called  the  Junior  Counsel  asked  to  have 
the  trial  put  off,  on  the  ground  that  the  Senior  Counsel, 
who  was  to  take  the  responsible  and  chief  control  of  the 
trial,  had  abandoned  the  case,  and  he  (the  Junior  Coun- 
sel) considered  himself  wholly  incompetent  to  conduct 
the  defense.  He  therefore  desired  that  his  client  should 
have  a  suitable  time  to  retain  other  Counsel.  Judge 
Edmonds  replied  that  he  would  assign  competent  Coun- 
sel to  defend  the  prisoner,  and  he  at  once  assigned  Mr. 
Clinton,  who  knew  nothing  about  the  case,  except  what 
he  had  seen  in  the  newspapers,  from  which  it  appeared 
that  the  murder  was  an  atrocious  one  and  without  a 
single  mitigating  circumstance.  With  his  short  experi- 
ence, having  been  at  the  Bar  less  than  five  years,  he 
would  have  been  unwilling  to  accept  any  fee,  however 
large,  and  risk  his  professional  reputation  in  defending 
such  a  case.  He  at  once  arose,  and  in  respectful  but 
emphatic  language  declined  to  serve.  The  Court  re- 
fused to  excuse  him.  Ogden  Hoffman,  with  whom  he 
was  on  terms  of  cordial  friendship,  who  was  sitting  near 
him,  said,  "  Tell  the  Court  3^ou  do  not  understand  the 
prisoner  s  language,  and  he  does  not  understand  yours ; 
then  surely  the  Court  will  not  force  you  to  serve."  Mr. 
Clinton  did  so.  The  reply  of  Judge  Edmonds  was, 
"  That  is  no  excuse ;  I  will  appoint  an  interpreter."  As 
the  Court  had  power  to  send  Mr.  Clinton  to  jail  should 
he  refuse  to  comply  with  its  order  to  defend  the  prisoner, 
he  at  once  perceived  that  it  was  useless  to  make  any 
further  effort  to  avoid  undertaking  the  task.  He  then 
stated  to  the  Court  that,  if  he  must  act,  of  course  the 
Court  would  give  him  time  to  examine  the  case  and 
prepare  for  the  trial.     The .  Judge  answered  that  the 
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trial  had  already  been  put  off  once  or  twice,  and  there 
could  be  no  further  postponement.  Mr.  Clinton  remarked 
that  certainly  that  was  not  his  fault,  and  that  he  ought 
not  to  be  pressed  into  the  trial  in  ignorance  of  the 
facts  of  the  case  and  without  any  preparation.  The 
Judge  was  inexorable,  and  directed  that  the  calling  of 
the  jury  be  commenced  immediately.  Mr.  Clinton  saw 
at  once  that  the  only  service  he  could  render  the  defense 
would  be  to  take  advantage  of  the  blunders  of  the  pros- 
ecution and  of  any  errors  the  Court  might  make.  If 
the  prisoner  had  a  defense  there  was  no  opportunity  to 
discover  it ;  or,  what  was  of  more  importance,  to  ascer- 
tain what  witnesses  could  prove  it.  The  Counsel  to 
conduct  the  prosecution  was  Nathaniel  Bowditch  Blunt, 
District  Attorney,  who  had  just  been  elected,  and  who 
was  a  lawyer  of  marked  ability  and  large  experience. 
This  was  the  first  leading  case  of  his  administration. 
He  was  thoroughly  prepared,  and  his  witnesses  were  all 
ready.  As  far  as  evidence  was  concerned,  it  was  neces- 
sarily to  be  a  trial  of  only  one  side.  Mr.  Clinton  was 
indignant  that,  under  duress  as  it  were  and  by  com- 
pulsion, he  must  lead  the  forlorn  hope  on  behalf  of  the 
prisoner  at  the  Bar.  However,  he  determined  to  set- 
tle down  to  work  and  do  the  best  he  could.  Fortu- 
nately (thanks  to  the  office  in  which  he  studied)  he  was 
quite  familiar  with  the  law  of  challenge  to  jurors  as 
well  as  the  law  of  homicide.  When  the  first  juror  was 
called  he  challenged  him  for  principal  cause,  on  the 
ground  of  the  formation  or  expression  of  an  opinion  as 
to  the  guilt  or  innocence  of  the  prisoner.  This  challenge 
was  triable  by  the  Court  as  a  matter  of  law.  After  tak- 
ing the  evidence  of  the  juror  the  Court  decided  that  the 
challenge  was  not  sustained.  Mr.  Clinton  thereupon 
challenged  to  the  favor  on  the  same  grounds  and  de- 
manded triors.  The  Court  held  that  this  could  not  be 
done ;  that  it  was  an  appeal  from  the  decision  of  the 
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Court  to  triors,  which  could  not  be  tolerated.  Without 
arguing  the  point,  Mr.  Clinton  excepted  to  the  decision 
of  the  Court.  Thus,  within  less  than  ten  minutes  from 
the  time  he  was  forced  into  the  case,  he  planted  an  excep- 
tion which  vitiated  and  rendered  null  and  void  all  sub- 
sequent proceedings  of  the  trial.  The  jury  was  soon  im- 
panelled, and  the  trial  began.  It  was  late  in  the  evening 
when  the  Court  adjourned  to  the  next  day,  so  that  Mr. 
Clinton  could  not  during  the  interval  have  an  interview 
with  his  client  and  ascertain  from  him  anything  about 
the  facts  of  the  case.  During  the  first  day  Judge  Ed- 
monds seemed  not  at  all  pleased  with  the  manner  in 
which  Mr.  Clinton  saw  fit  to  conduct  his  side  of  the  case. 
Of  course  he  sought  by  his  cross-examinations  to  break 
the  force  of  the  prosecution's  case;  besides,  whenever 
he  could,  he  took  exceptions  to  the  rulings  of  the  Court. 
Judge  Edmonds,  in  a  tone  which  Mr.  Clinton  considered 
offensive,  said  the  Court  thereafter  would  be  very  care- 
ful what  Counsel  they  assigned  for  the  defense.  Mr. 
Clinton  did  not  exhibit  any  of  the  indignation  he  felt, 
but  continued  rio:ht  on  as  if  the  Judo^e  were  the  embodi- 
ment  of  suavity.  The  circumstances  of  the  killing  of 
Rosseau  were  testified  to  with  great  particularity.  His 
sons,  who  were  thought  to  have  been  fatally  injured  by 
the  stabs  of  Carnal  on  the  night  of  the  homicide,  causing 
their  bowels  to  protrude,  had  so  far  recovered  that  they 
were  the  chief  witnesses  against  the  prisoner.  In  two  or 
three  days  the  evidence  was  concluded,  and  the  prosecu- 
tion rested.  Mr.  Clinton  necessarily  had  no  testimon}^  for 
the  defense,  not  having  had  an  opportunity  to  converse  at 
all  with  the  prisoner,  through  an  interpreter  or  otherwise. 
lie  addressed  the  jury  on  the  case  as  it  appeared  upon 
the  evidence  of  the  prosecution.  He  argued,  as  best  he 
could,  upon  the  theories  of  insanity,  of  self-defense,  and 
of  manslaughter.  After  Mr.  Blunt,  District  Attorney, 
had  concluded  his  address  to  the  jury  Judge  Edmonds 
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delivered  his  charge  and  the  jury  retired.  During  their 
absence  the  Court,  the  lawyers,  and  various  others  re- 
mained in  the  court-room.  After  they  had  been  out 
about  two  hours  Mr.  Clinton  observed  that  an  officer 
who  had  them  in  charge  came  in  and  spoke  to  Judge 
Edmonds.  What  he  said  to  the  Judge,  or  what  the 
Judge  said  to  him,  Mr.  Clinton  could  not  hear ;  but  im- 
mediately afterwards  the  jury  came  into  Court  and 
rendered  a  verdict  of  guilty  of  murder.  The  prisoner 
was  sentenced  to  be  hanged. 

With  a  view  to  make  a  motion  in  the  Supreme  Court 
for  a  new  trial,  Mr.  Clinton  immediately  prepared  a  very 
short  Bill  of  Exceptions,  served  a  copy  on  the  District 
Attorney,  and  noticed  it  for  settlement.  Mr.  Blunt  ap- 
peared and  proposed  some  slight  amendments,  which 
Mr.  Clinton  at  once  accepted,  as  he  did  not  consider 
them  of  any  importance.  Afterwards  he  repeatedly  ap- 
peared before  Judge  Edmonds,  but  could  not  get  him  to 
sign  the  Bill  of  Exceptions.  Until  it  was  signed  by  him 
and  the  other  members  of  the  Court  (two  Aldermen) 
he  could  do  nothing  with  the  case  in  the  Supreme  Court, 
which  was  then  holding  a  General  Term  that  would 
soon  be  over.  Unless  he  could  get  the  case  in  that 
Court  at  that  term,  and  obtain  a  speedy  decision,  the 
time  designated  in  the  sentence  for  the  execution  of 
his  client  would  expire  before  another  General  Terra 
would  be  held.  He  was  uneasy  and  anxious.  To  guard 
against  the  remarkable  delay  of  Judge  Edmonds,  Mr. 
Clinton  went  to  Albany  and  applied  to  the  Governor 
(Washington  Hunt)  for  a  respite.  The  Governor  told 
him  that  should  Judge  Edmonds  continue  his  procrasti- 
nation, if  he  (Mr.  Clinton)  would  apply  to  him  about  two 
weeks  before  the  time  designated  for  the  execution  he 
would  grant  a  respite.  He  acted  upon  the  Governor's 
advice  and  repeatedly  applied  to  the  Judge,  who  Avould 
say,  "Oh,  Mr.  Clinton,  come  in  to-morrow  and  I  will 
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attend  to  the  matter ;"  or,  "  I  will  look  into  the  matter." 
On  the  morrow  Mr.  Clinton  would  appear  before  him 
and  he  would  say,  "  Well,  I  have  been  so  busy  since  yes- 
terday that  I  have  not  attended  to  the  matter.  Come 
in  to-morrow."  Thus  Mr.  Clinton  continued  his  persist- 
ent applications,  with  no  success,  until  within  about  two 
weeks  of  the  time  appointed  for  the  execution,  when  he 
went  to  Albany  again  and  obtained  the  promised  respite. 
Upon  his  return  he  at  once  applied  to  the  Judge  again, 
and  was  met  with  the  usual  procrastination.  He  said 
to  him :  "  Judge,  I  am  not  in  quite  so  great  a  hurry  as  I 
was  when  I  was  before  you  the  last  time."  The  Judge 
responded :  "  Why  ?  Why  so  ?"  Mr.  Clinton  replied  : 
"I  did  not  know  but  you  might  be  too  busy  to  sign  the 
Bill  of  Exceptions,  therefore  I  took  the  precaution  to  ob- 
tain from  the  Governor  a  respite."  Soon  after  this  Mr. 
Clinton  succeeded  in  having  the  Bill  of  Exceptions  signed 
b}'  the  Judge  and  the  other  members  of  the  Court.  He 
then,  on  giving  the  statutory  notice  to  the  District  At- 
torney, moved  before  Judge  Edmonds  for  a  writ  of 
error  with  a  stay  of  proceedings,  so  as  to  take  the  case 
into  the  Supreme  Court.  Whether  to  grant  the  writ, 
with  or  without  a  stay,  rested  entirely  in  the  discretion 
of  the  Judge.  He  delayed  his  decision.  Mr.  Clinton 
made  repeated  applications  without  effect.  The  General 
Term  of  the  Supreme  Court,  in  which  Judge  Edmonds 
presided,  was  drawing  to  a  close.  It  had  been  assumed 
from  the  first  that  he  would  grant  the  writ  with  a  stay ; 
he  had  even  made  an  order  that  the^ease  might  be  argued 
in  the  Supreme  Court  without  the  papers  being  printed, 
in  consideration  of  the  fact  that  Mr.  Clinton  was  as- 
signed Counsel,  working  without  compensation,  and 
ought  not  to  be  compelled  to  pay  the  expenses  of  print- 
ing out  of  his  own  pocket.  Finally  Mr.  Clinton  suspect- 
ed that  the  Judge  did  not  intend  to  grant  the  w^it  at 
all— that  when  he  finally  did  decide  upon  the  applica- 
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tion  he  would  deny  it.  In  this  condition  of  affairs  Mr. 
Clinton  consulted  David  Graham,  who  understood  Judge 
Edmonds  better  than  he  did.  Mr.  Graham  said :  "  Clin- 
ton, I  tell  you  Judge  Edmonds  will  refuse  to  grant  the 
writ.  I  have  no  doubt  on  that  point."  Mr.  Clinton 
said  :  "  What  would  you  advise  me  to  do?  Is  it  better 
to  withdraw  the  application  from  him  and  trust  to  some- 
thing else  in  the  future  ?"  He  said  :  "If  you  do  that  and 
your  man  is  hanged  it  will  be  charged  against  you  that  it 
was  the  result  of  your  own  obstinacy,  because,  after  you 
made  the  application  to  Judge  Edmonds,  you  would  not 
let  him  decide  upon  it."  Mr.  Clinton  said  :  "  To-morrow 
morning,  as  the  application  will  be  before  him,  /  am 
going  to  act.  I  cannot— I  dare  not— delay  any  longer." 
With  all  Mr.  Graham's  great  personal  friendship  for  Mr. 
Clinton  he  could  not  induce  him  to  take  the  responsibil- 
ity of  advising  him  whether  or  not  to  take  the  case  away 
from  Judge  Edmonds.  The  case  was  unfortunate.  The 
whole  community  regarded  the  conviction  of  Carnal  as 
a  righteous  one,  and  believed  him  guilty  of  an  atrocious 
and  fiendish  murder.  Kever  did  or  could  a  lawyer  labor 
under  greater  or  more  harassing  responsibility  than  that 
which  Mr.  Clinton  was  about  to  incur.  If  he  withdrew 
the  application  from  Judge  Edmonds  there  was  fearful 
danger  that  he  could  obtain  no  relief  from  an}^  other 
Judge,  and  that  his  client  would  be  executed.  There 
would  be  no  apparent  justification  for  his  course.  His 
opinion  of  the  im/ier  workings  of  the  judicial  mind,  of 
which  there  was  no  outvmrd  manifestation,  would  l>e  of 
little  or  no  avail  in  justifying  such  extraordinary  profes- 
sional action  on  his  part.  On  the  other  hand,  if  he  did 
not  withdraw  the  application  it  seemed  to  him  sure  that 
the  Judge  would  deny  it,  and  that  his  client  would  almost 
certainly  be  hanged.  As  he  could  not  avoid  the  responsi- 
bility he  determined  calmly  to  face  it,  and  act  for  the 
best  interest  of  his  client  according  to  his  own  judgment. 
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The  next  morning  he  appeared  as  usual  in  the  Supreme 
Court  Chambers  before  Judge  Edmonds.  He  asked  him 
if  he  were  ready  to  decide  upon  the  application  for  a  writ 
of  error  in  the  case  of  Carnal.  The  Judge  answered : 
"I  will  announce  my  decision  up-stairs,"  which  meant 
that  he  would  give  his  decision  in  the  General  Term  held 
up-stairs. 

Mr.  Clinton  said:  "Judge  Edmonds,  I  suppose  I  have 
a  right  to  withdraw  this  application?" 

Judge  Edmonds  said  :  •'  1  suppose  so.  Of  course,  you 
can  do  as  you  please  about  that." 

Mr.  Clinton  said,  in  a  very  emphatic  tone :  "  Judge 
Edmonds,  I  withdraw  this  application  from  you  en- 
tirely." 

The  time  for  the  execution  was  very  near.  Mr.  Clin- 
ton determined  to  apply  at  once  to  the  Governor  for 
another  respite,  in  order  to  have  time  to  consider  what 
was  best  to  be  done.  He  prepared  a  petition  to  the  Gov- 
ernor for  a  commutation  of  the  sentence  of  the  prisoner 
to  imprisonment  for  life,  and  resolved  immediately  to 
see  the  members  of  the  jury,  and,  if  possible,  get  them 
to  sign  it.  The  first  juror  he  called  on,  in  the  course  of 
his  conversation  with  him,  said :  "  We  came  in  with  a 
verdict  pretty  quickly  after  the  officer  brought  us  that 
word  from  Judge  Edmonds."  In  a  quiet  way  Mr.  Clin- 
ton led  him  on  to  talk  about  the  occurrence.  Probably 
he  thought,  from  Mr.  Clinton's  manner,  that  he  attached 
no  importance  to  the  incident.  The  juror  said,  in  sub- 
stance, that  after  the  jury  had  been  out  a  long  time 
they  concluded  that  they  would  like  some  instructions 
from  the  Court  upon  the  law  of  manslaughter;  they  so 
stated  to  the  officer  having  them  in  charge,  and  request- 
ed him  to  make  the  statement  to  the  Court.  The  officer 
soon  returned  and  stated  that  Judge  Edmonds  said : 
"  The  jury  had  nothing  to  do  with  manslaughter ;  it  was 
a  clear  case  of  murder.''''     They  then   immediately  re- 
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turned  into  Court  and  rendered  a  verdict  of  guilty  of 
murder.  When  the  juror  had  concluded  he  observed 
from  Mr.  Clinton's  changed  manner  that  he  attached 
some  importance  to  the  statement.  He  said  :  "  Why  ! 
Did  you  not  know  all  about  this  before  ?  We  supposed 
that  the  statement  of  Judge  Edmonds  to  the  officer  was 
in  open  Court,  and  in  the  presence  of  the  lawyers  on 
both  sides."  Mr.  Clinton  said  :  "This  is  the  first  I  knew 
anything  about  it.''  The  juror  seemed  then  to  regret 
that  he  had  given  the  information.  His  next  remark 
was,  "Don't  say  anything  about  it;  I  hope  you  will  con- 
sider it  confidential."  Mr.  Clinton  told  him  he  could  make 
him  no  promises  in  respect  to  a  matter  of  such  impor- 
tance, where  the  life  of  his  client  was  at  stake.  He  bade 
him  "Good-morning"  and  left.  He  went  to  his  office 
and  drew  an  affidavit  for  the  foreman  of  the  jury  to 
swear  to,  stating  the  facts  as  he  had  just  learned  them 
from  this  juror.  He  drew  separate  affidavits  for  all  the 
other  jurors,  each  stating  that  he  had  read  the  affidavit 
of  the  foreman  thereto  annexed,  and  that  all  and  every 
of  the  facts  therein  stated  were  true  of  his  own  knowl- 
edge. He  took  a  carriage,  and,  accompanied  by  a  com- 
missioner of  deeds,  went  to  the  business  place  of  the 
foreman.  He  stated  to  him  the  facts  he  had  learned 
from  the  juror  he  had  first  called  on.  The  foreman  said 
they  were  all  true,  and  without  hesitation  swore  to  the 
affidavit,  Mr.  Clinton  at  once  proceeded  with  the  com- 
missioner to  call  upon  the  other  jurors,  and  they  all  swore 
to  the  affidavits  prepared  for  them,  except  the  juror  who 
had  given  the  information.  Armed  with  the  affidavits  of 
these  eleven  jurors  Mr.  Clinton  left  that  evening  in  the 
night  boat  for  Albany.  The  next  morning  he  made  his 
appearance  before  the  Governor,  who  continued  to  take 
a  very  lively  interest  in  the  case.  The  Governor  asked 
how  he  was  getting  along,  and  they  entered  into  a  con- 
versation in  respect  to  murder  trials  in  the  City  of  JS'ew 
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York,  and  in  the  course  of  which  Mr.  Clinton  said  to 
him :  "  Governor,  what  would  vou  think  of  a  case  if 
while  the  jury  were  out  deliberating  they  wanted  in- 
structions as  to  the  law  of  manslaughter,  and  asked  the 
officer  having  them  in  charge  to  so  state  to  the  Court, 
and  the  officer  should  return  and  state  to  them  that  the 
Judge  said  they  had  nothing  to  do  with  manslaughter — 
the  case  was  one  of  murder,  not  of  manslaughter; 
and  this  word  should  be  taken  to  the  jury  unbeknown 
to  the  Counsel  for  the  defense?"  The  Governor  re- 
marked that  he  would  regard  such  a  proceeding  as  a 
gross  outrage.  Mr.  Clinton  said  to  him,  "  Governor,  I 
think  3'ou  would  not  hesitate  to  grant  a  respite  in  such 
a  case."  He  answered,  ^^  Not  a  minuier  Mr.  Clinton 
then  said,  handing  him  the  papers,  ''  Governor,  there  are 
the  affidavits  showing  such  a  state  of  facts  in  the  Carnal 
case."  He  granted  the  respite  postponing  the  execution 
until  the  19th  of  September,  so  as  to  give  Mr.  Clinton 
time  to  move  in  the  New  York  Over  and  Terminer 
to  set  aside  the  verdict  of  murder,  on  the  ground  of  ir- 
regularity. This  motion  was  made,  upon  the  affidar 
vits  of  the  eleven  jurors,  at  the  commencement  of  the 
next  term  of  Oyer  and  Terminer  held  in  New  York, 
and  presided  over  by  Judge  Edmonds.  Mr.  Clinton 
was  desirous  of  bringing  on  the  argument  of  the  mo- 
tion without  delay,  so  that  a  decision  might  be  had  as 
speedily  as  practicable.  On  the  1st  of  September,  for 
which  day  the  motion  had  been  noticed,  there  was  a 
postponement  until  the  next  day ;  and  then  there  was 
another  postponement  until  the  following  day.  Much 
as  Mr.  Clinton  regretted  the  delay,  he  could  not  pre- 
vent it.  On  the  3d  of  September  the  motion  came  on. 
District  Attorney  Blunt  objected  to  Mr.  Clinton  reading 
the  affidavits  of  eleven  of  the  jurors  in  support  of  the 
motion,  on  the  ground  that  the  affidavits  of  jurors  could 
not  be  read  to  impeach  their  verdict.     To  that  it  was 
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answered  that  the  objection  had  no  relevance  to  the 
motion  ;  that  the  affidavits  did  not  show,  nor  pretend  to 
show,  any  misconduct  on  the  part  of  the  jurors,  and  were 
clearly  admissible  to  impeach  the  conduct  of  the  officer 
of  the  Court  or  of  any  other  person.  The  point  thus 
raised  was  argued  elaborately  by  both  sides.  Instead  of 
deciding  the  question  promptly  the  Court  reserved  its 
decision  and  adjourned  for  three  days.  On  Saturday, 
the  6th  of  September,  the  Court  rendered  a  decision 
overruling  the  preliminary  objection  of  the  District 
Attorney,  and  holding  that  the  affidavits  of  the  jurors 
were  admissible.  Instead  of  proceeding  at  once  with  the 
motion,  the  Court  appointed  Monday,  the  8th  of  Sep- 
tember, for  that  purpose.  Mr.  Clinton  felt  greatly  ag- 
grieved at  this  delay,  as  the  respite  of  Carnal  would 
expire  on  the  19th  of  September — eleven  days  from 
that  time.  On  the  8th  of  September,  on  the  application 
of  District  Attorney  Blunt,  notwithstanding  the  oppo- 
sition of  Mr.  Clinton,  the  motion  was  postponed  until 
the  next  day.  Finally,  on  the  9th  of  September,  the 
affidavits  of  eleven  of  the  jurors  having  been  read  in 
support  of  the  motion,  and  District  Attorney  Blunt 
having  read  in  opposition  affidavits  of  ten  of  the  jurors 
containing  additional  statements,  but  not  contradicting 
any  of  the  allegations  in  their  original  affidavits,  the 
argument  upon  the  motion  actually  began.  Mr.  Clinton 
made  the  principal  argument  in  support  of  the  motion. 
He  was  followed  by  District  Attorney  Blunt  in  opposi- 
tion, and  Horace  F.  Clark,  who  was  associated  with  Mr. 
Clinton,  made  the  closing  argument.  The  argument  on 
the  part  of  both  sides  occupied  three  days,  and  was  con- 
cluded on  the  11th  of  September.  But  eight  days  of  the 
respite  remained.  Until  the  motion  was  decided,  Mr. 
Clinton  could  take  no  further  steps  to  save  the  life  of 
his  client.  If  he  applied  for  a  writ  of  error  with  a  stay 
of  proceedings,  he  would  waive  the  benefit  of  his  mo- 


108  CASE    OF    HENKI    CARNAL 

tion  in  the  Oyer  and  Terminer  to  set  aside  the  verdict. 
Pending  the  decision  of  the  motion  he  dared  not  leave 
the  city  and  go  to  Albany  to  apply  to  the  Governor  for 
another  respite,  not  knowing  what  action  it  might  be 
necessary  to  take  immediately  upon  the  rendition  of  the 
decision.  If  ever  justice  required  a  prompt  decision  this 
was  such  a  case.  Day  after  day  passed  and  no  decision 
was  made.  Finally,  on  Monday,  the  15th  of  September, 
the  Oyer  and  Terminer,  per  Judge  Edmonds,  rendered 
a  decision  denying  the  motion  to  set  aside  the  verdict. 
(See  1st  Parker's  Criminal  Reports,  p.  256.)  Perhaps 
Mr.  Clinton  had  no  right  to  believe  that  Judge  Edmonds 
would  give  a  decision  setting  aside  a  verdict  rendered  in 
a  Court  presided  over  by  himself,  by  reason  of  his  own 
conduct.  Mr.  Clinton  did  not  doubt  at  the  time,  nor  has 
he  ever  doubted  since,  that  the  motion  should  have  been 
decided  in  favor  of  the  prisoner.  When  Carnal  was  res- 
pited until  the  19th  of  September,  the  Governor  believed 
(and  Mr.  Clinton  had  no  doubt  on  the  point)  that  as  the 
Court  of  Oyer  and  Terminer  would  begin  its  next  term 
on  the  first  day  of  September,  there  would  be  ample  time 
to  have  the  motion  for  a  new  trial  on  the  ground  of 
irregularity  made  and  decided  during  the  first  week  of 
the  term.  But,  despite  Mr.  Clinton's  determined  efforts 
to  press  the  motion  and  obtain  a  speedy  decision,  when 
that  decision  came  only  four  days  separated  his  client 
from  the  scaffold. 


CHAPTER  XII 

CASE  OF  HENRI  CARNAL  (CONTINUED) 

Proceedings  Subsequent  to  the  Decision  of  tlie  Court  of  Oyer  and  Ter- 
miner Denying  tlie  Motion  to  Set  Aside  the  Verdict. 

On  the  evening  of  Monday,  September  19th,  the  decis- 
ion of  the  Court  of  Oyer  and  Terminer  having  been  ren- 
dered that  morning  denying  the  motion  to  set  aside  the 
verdict  for  irregularity,  Mr.  Clinton  took  the  night  boat 
for  Albany.  It  was  his  intention  the  next  morning  to  ap- 
ply to  the  Governor  for  another  respite.  At  that  time  he 
ascertained  that  Governor  Hunt  was  absent  at  Buffalo 
attending  a  State  Fair,  and  would  not  return  for  several 
days.  Mr.  Clinton  afterwards  learned  that,  in  the  inter- 
ests of  the  prosecution,  complaint  had  been  made  to  the 
Governor  of  the  favors  he  had  shown  the  prisoner, 
through  Mr.  Clinton,  in  granting  respites ;  that  people 
generally  thought  Carnal  ought  long  since  to  have  been 
hanged ;  and  that,  upon  these  and  other  representations, 
he  had  promised  not  again  to  interfere ;  and  had  said 
that  Mr.  Clinton  must  apply  to  the  courts  and  not  to 
him  for  any  relief  he  desired  for  his  client.  Whatever 
assurances  of  this  kind  the  prosecution  had  obtained,  it 
looked  as  though  they  were  afraid  to  rely  on  them. 
The  decision  denying  the  motion  for  a  new  trial  was 
rendered  so  late  that  it  appeared  to  be  physically  im- 
possible for  Mr.  Clinton  to  obtain  another  respite.  Had 
he  gone  to  Buffalo  to  see  the  Governor,  and  convinced 
him,  as  he  had  on  previous  occasions,  that  a  respite  ought 
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to  be  granted,  the  delaj^s  in  getting  the  necessary  papers 
through  the  office  of  the  Secretary  of  State,  and  sending 
them  to  Buffalo  for  the  Governor's  signature,  and  other  in- 
cidental delays,  would  have  been  such  that  the  execution 
would  have  taken  place  before  he  could  have  served  the 
respite  upon  the  sheriff.  It  did  not  require  much  astute- 
ness to  see  the  trap  that  had  been  set  for  him.  It  de- 
volved upon  Mr.  Clinton  to  instantly  form  and  put  in 
execution  another  and  different  plan  in  order  to  have 
the  slightest  chance  of  saving  his  client's  life,  even  tem- 
porarily. He  had  brought  with  him  a  certified  copy  of 
the  Bill  of  Exceptions,  although  he  had  no  idea  that  he 
should  have  occasion  to  use  it.  He  called  on  the  Attor- 
ney-General, explained  to  him  the  condition  of  the  case, 
and  stated  the  points  of  law  raised  by  his  exceptions. 
The  Attorney-General  without  hesitation  said  he  thought 
Mr.  Clinton  w^as  right,  and  that  his  client  was  entitled  to 
a  new  trial.  He  asked  what  he  could  do.  Mr.  Clinton 
called  his  attention  to  the  section  of  the  statute  providing 
that  notice  of  an  application  for  a  writ  of  error  might  be 
served  on  the  District  Attorney  or  upon  the  Attorney- 
General.  Mr.  Clinton  told  him  he  intended  to  apply  in 
the  Albany  district  to  a  Judge  of  the  Supreme  Court  for 
a  writ  of  error,  and  he  would  like  to  have  him  appear 
for  the  prosecution.  The  Attorney-General  said  he  would 
do  so.  Then  the  point  with  Mr.  Clinton  was  to  select  a 
Judge  who,  if  convinced  that  the  writ  of  error  ought  to 
issue,  would  have  the  courage  to  grant  it.  The  case  being 
in  another  judicial  district,  any  Judge  would  feel  a  strong 
disinclination  to  interfere.  Some  very  good  reasons  for 
making  the  application  in  Albany  instead  of  New  York 
would  have  to  be  shown.  Mr.  Clinton  selected  Judge 
Harris,  knowing  not  only  his  character  for  great  ability 
and  fairness,  but  his  character  for  boldness  in  doing  his 
duty  under  any  and  all  circumstances.  Upon  applying  to 
him  he  at  once  objected  that  the  case  was  out  of  his  dis- 
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trict.  He  asked  why  an  application  of  such  importance 
had  been  delayed  until  within  three  days  of  the  time  des- 
ignated for  the  execution.  Mr.  Clinton  explained  the  de- 
lay in  rendering  the  decision  denying  his  motion  for  a 
new  trial  in  the  Oyer  and  Terminer,  and  the  circum- 
stances attending  his  application  for  a  writ  of  error  to 
Judge  Edmonds,  and  his  withdrawal  of  the  same.  Mr. 
Clinton  told  him  that  the  Attorney-General  would  ap- 
pear for  the  prosecution.  Judge  Harris  determined  that 
he  w^ould  hear  the  application,  and  appointed  eight 
o'clock  that  evening  at  his  Chambers,  at  which  time  the 
Attorney-General  and  Mr.  Clinton  appeared  before  him. 
The  Judge  asked  Mr.  Clinton  to  read  the  Bill  of  Excep- 
tions. He  did  so,  and  when  he  had  read  the  portion 
relating  to  the  respective  challenges  to  the  first  juror  for 
principal  cause  and  to  the  favor,  the  Judge  stopped  him 
and  said :  "  Mr.  Attorney-General,  I  think  there  is  some- 
thing in  that  point.  How  does  it  strike  you?"  The 
Attorney-General  replied  :  "  I  agree  entirely  with  your 
Honor,"  Judge  Harris  at  once  said :  "  Mr.  Clinton,  I 
"vvill  grant  your  writ  of  error."  Mr.  Clinton  said  :  "  Of 
course  with  a  stay  of  proceedings."  The  Judge  said  : 
"  Certainly.  Come  in  to-morrow  Avith  your  writ  of  error 
prepared  and  I  will  sign  it."  Mr.  Clinton  responded:  "I 
am  anxious  to  avoid  delay,  and  as  I  have  the  writ  with 
me,  carefully  prepared,  I  would  like  to  have  it  signed- 
now."  The  Judge  examined  and  signed  it.  The  next 
evening  (Wednesday)  Mr.  Clinton  left  in  the  night  boat 
Tor  New  York  with  his  writ  of  error,  containing  a  stay 
of  proceedings,  signed  and  sealed.  The  boat  got  aground, 
so  that  he  arrived  in  New  York  the  next  day  (Thursday), 
about  eleven  o'clock  in  the  forenoon.  As  soon  as  prac- 
ticable he  filed  his  writ  of  error,  obtained  a  certified 
copy,  served  it  on  the  sheriff  by  delivering  the  same  to 
the  under-sheriff,  the  sheriff  himself  being  absent.  It 
was  then  about  two  o'clock  in  the  afternoon.     He  found 
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that  arrangements  were  completed  for  the  execution  of 
Carnal  the  next  morning.  Another  man  (Stokes)  was  to 
be  hanged  at  the  same  time  and  on  the  same  gallows. 
About  two  hours  afterwards,  in  company  with  a  friend, 
Mr.  Clinton  called  at  the  sheriff's  office.  The  sheriff 
(Thomas  Carnly,  an  illiterate  but  an  intelligent  man)  at 
once  accosted  him,  saying :  "  Mr.  Clinton,  I  shall  have 
to  hang  your  man  to-morrow ;  the  lawyers  tell  me  that 
air  writ  of  yourn  ain't  good  fur  imthin,  'tain't  legal — it 
will  have  to  be  squshed."  Mr.  Clinton,  after  asking  his 
friend  to  remember  what  was  said,  addressed  the  sheriff 
as  follows:  "  Mr.  Sheriff,  I  give  you  notice  that  if  you 
hang  Carnal  to-morrow  you  will  be  guilty  of  murder, 
and  I  will  endeavor  to  see  that  you  shall  be  prosecuted, 
convicted,  and  hanged.  Beware !  It  is  not  for  a  sheriff  to 
overrule  and  disobey  a  judge  of  the  Supreme  Court." 
Whatever  the  sheriff  himself  may  hav^e  thought  at  the 
time,  the  under-sheriff,  the  deputy-sheriffs,  and  all  the 
subordinates  in  his  office  regarded  the  matter  as  very  se- 
rious ;  and  all  of  them  next  day  had  their  resignations 
ready,  so  that  had  the  sheriff  attempted  to  proceed  with 
the  execution  he  would  have  been  left  without  a  subordi- 
nate official  or  subordinate  of  any  kind  to  help  him. 

The  news  that  Judge  Harris  had  interfered  to  pre- 
vent the  execution  of  Carnal  spread  rapidly  through  the 
city.  Mr.  Blunt,  the  District  Attorney,  who  had  gone 
out  of  town  in  order  to  be  away  at  the  time  of  the  exe- 
cution, was  sent  for.  The  excitement  throughout  the 
city  was  intense.  It  seemed  as  though  everybody' 
wanted  to  save  Stokes,  but  especially  desired  to  have 
Carnal  executed.  In  the  evening  Mr.  Clinton  called  at 
the  Carlton  House,  corner  of  Broadway  and  Leonard 
Street,  where  court  officials  and  lawyers  largely  congre- 
gated. The  main  topic  of  conversation  was  the  Carnal 
case.  About  eleven  o'clock  Mr.  Blunt,  the  District  At- 
torney, and  Henry  Yandervoort,  the  Clerk  of  the  Court 
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of  Oyer  and  Terminer  and  General  Sessions,  came  in. 
Mr.  Blunt,  tremulous  with  rage  and  greatly  excited, 
at  once  accosted  Mr.  Clinton,  saying:  "How  is  this? 
You  are  guilty  of  a  great  outrage  in  trying  to  stop  this 
execution.  It  is  outrageous  that  you  should  apply  for 
this  writ  and  stop  proceedings  right  on  the  eve  of  an  ex- 
ecution." Mr.  Clinton  said  :  "  Mr.  Blunt,  don't  vou  think 
the  best  time  for  me  to  apply  for  it  was  on  the  eve  of  an 
execution  ?  Do  3^ou  think  I  would  apply  for  it  after  the 
execution  ?"  Mr.  Blunt  said  :  "  You  have  ruined  your- 
self ;  you  have  damned  yourself  at  the  Bar  forever  by 
what  you  have  done !"  Mr.  Clinton  calmly  answered 
that  he  would  be  willing  to  accept  whatever  ruin  he  had 
brought  upon  himself.  He  said  he  hoped  he  (Mr.  Blunt) 
was  not  ruined.  The  conversation  ran  on  substantially 
as  follows : 

Mr.  Blunt.  "  Why  was  not  I  notified  of  your  application 
for  a  writ  of  error  ?" 

Mr.  Clinton.  "I  owe  you  an  apology.  Perhaps  you  are 
not  aware  that  there  is  an  officer  of  this  State  known  as  the 
Attorney-General.  The  law  permits  notice  to  be  served  on 
him  as  well  as  upon  his  subordinate,  the  District  Attorney. 
My  apology  to  you  is :  I  saw  fit  to  serve  notice  on  the  At- 
torney-General, and  thus  treat  with  the  principal  instead  of 
the  subordinate.  Tlie  Attorney- General  appeared  for  the 
prosecution." 

Mr.  Blunt.  "  The  Attorney-General  is  a  damned  fool  V* 

Mr.  Clinton.  "Attack  him  as  much  as  you  please.  He  is 
quite  able  to  take  care  of  himself." 

Mr.  Blunt.  "Judge  Harris  had  no  right  to  grant  the  writ. 
He  will  be  impeached.^'' 

Mr.  Clinton.  "  You  will  find  that  Judge  Harris  is  quite 
able  to  take  care  of  himself.  Judge  Harris  and  the  Attor- 
ney-General will  both  be  up  for  re-election  this  fall.  Per- 
haps you  would  like  to  pitch  into  them  before  the  people." 

Mr.  Blunt.  "Yes;  they  will  both  be  defeated  overwhelm- 
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ingly.*  Well,  your  man  will  be  hanged  to-morrow  unless 
the  Governor  interferes  and  grants  a  respite." 

Mr.  Clinton.  "  I  am  a  young  man,  and  it  may  be  very  un- 
becoming in  me  to  give  advice  to  a  man  of  your  years ; 
nevertheless,  I  am  going  to  do  it.  I  advise  j'ou,  Mr.  Blunt, 
to  be  very  careful  and  consider  well  what  you  do,  for  I  tell 
you  this  case  is  going  to  be  a  very  serious  business  before 
you  and  I  are  done  with  it." 

Mr.  Blunt.  "  Oh !  I  shall  be  careful.  I  shall  sit  up  all 
night  and  study  out  the  way  to  set  aside  your  proceedings 
so  that  your  man  will  be  hanged  to-morrow." 

Here  the  conversation  terminated,  and  Mr.  Clinton 
left  Mr.  Blunt  at  the  Carlton  House.  Early  the  next 
morning  Mr.  Clinton  was  at  his  office  ready  to  watck 
the  course  of  events.  He  had  scouts  out  to  report  to 
him  whatever  they  observed  was  going  on.  The  execu- 
tion was  postponed  from  hour  to  hour,  and  from  half- 
hour  to  half-hour.  Those  officially  appointed  to  witness 
it,  with  a  large  crowd  in  addition,  were  at  an  early  hour 
assembled  inside  the  yard  of  the  Tombs,  where  the  gal- 
lows was  erected.  Immense  crowds  were  assembled 
outside,  which  blocked  up  the  streets  in  the  vicinity. 
They  kept  up  a  continual  yell  demanding  that  the  exe- 
cution of  Carnal  proceed.  About  twelve  o'clock  noon 
Mr.  Clinton  concluded  to  consult  with  Ambrose  L.  Jor- 
dan, the  Nestor  of  the  Bar.  He  was  in  no  doubt  as  to 
the  course  to  pursue,  but  as  he  had  assumed  such  heavy 
and  extraordinary  responsibility  he  thouglit  it  would  be 
a  relief  to  his  anxiety  to  consult  with  a  man  of  Mr.  Jor- 
dan's years  and  position.  One  reason  why  he  selected 
Mr.  Jordan  was  a  knowledge  of  his  indomitable  courage. 
In  the  bold  course  Mr.  Clinton  had  taken,  and  in  which 

*  During  the  autumn  campaign  the  connection  of  the  Attorney- 
General  and  Judge  Harris  with  the  Carnal  case  was  sought  to  be  used 
against  them.  Both  were  re-elected  by  large  majorities.  Judge  Har- 
ris ran  several  thousands  ahead  of  his  ticket. 
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he  intended  to  continue,  he  was  sure  that  if  Mr.  Jordan 
thought  he  was  right  he  would  stand  by  him  come  what 
might.  Fortunately  he  was  at  his  office  when  Mr.  Clin- 
ton called.  He  explained  the  condition  of  affairs.  Mr. 
Jordan  said  Mr.  Clinton  was  entirel\^  right,  and  he  ap- 
proved emphatically  of  all  he  had  done.  There  was  no 
doubt  Mr.  Blunt  would  be  in  telegraphic  communication 
with  the  Governor.  Mr.  Clinton  therefore  telegraphed 
the  Governor  at  Buffalo  asking  him  if  Mr.  Blunt  had 
telegraphed  about  the  case.  The  Governor  telegraphed 
Mr.  Clinton  in  answer,  stating  that  Mr.  Blunt  had  tele- 
graphed, asking  him  if  he  would  respite  Carnal,  and,  if 
not,  what  he  (Blunt)  should  do ;  and  he  answered  him, 
stating  that  he  (the  Governor)  would  have  nothing  more 
to  do  with  the  case,  and  that  if  he  (Blunt)  wanted  any 
advice  he  had  better  apply  to  the  Judges. 

Throughout  the  day  Mr.  Clinton  kept  up  a  telegraphic 
communication  with  the  Governor,  and  thus  he  learned 
the  substance  of  Mr.  Blunt's  communications  with  him 
and  his  answers  to  them.  Mr.  Jordan  and  Mr.  Clinton 
thought  it  quite  probable  that  Mr.  Blunt  would  have 
the  Judges  convened,  notify  Mr.  Clinton  to  appear  be- 
fore them,  and  then  apply  to  have  the  writ  of  error  and 
stay  of  proceedings  set  aside  so  that  the  execution  could 
take  place.  Mr.  Jordan  and  Mr.  Clinton  were  aware 
Judge  Edmonds  thought  that  a  Judge  had  no  legal 
right  to  grant  a  stay  of  proceedings  in  a  capital  case ; 
that  to  do  so  was,  in  effect,  to  grant  a  respite,  and  thus 
infringe  upon  the  prerogative  of  the  Governor.  Mr. 
Jordan  and  Mr.  Clinton  were  of  opinion  that  the  Judges, 
if  thus  convened,  would  have  no  legal  power  to  set  aside 
the  writ  and  stay,  and  the  only  tribunal  that  would  have 
the  jurisdiction  to  do  that  would  be  the  General  Term 
of  the  Supreme  Court,  which  would  meet  the  first  Mon- 
day of  the  next  month.  Mr.  Jordan  and  Mr.  Clinton 
remained  in  their  offices,  expecting  that  Mr.  Clinton 
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would  receive  a  notice  to  appear  before  the  Judges  on 
a  motion  to  set  aside  the  writ  and  stay.  They  deter- 
mined that  if  Mr.  Clinton  received  the  notice,  they 
would  present  themselves  before  the  Judges,  refuse  to 
appear  on  the  merits  of  the  motion,  explain  to  them 
that  they  had  no  legal  right  to  interfere,  that  only  the 
General  Term  had  jurisdiction  in  respect  to  such  a  mo- 
tion, and  wind  up  by  stating  that  if  they  (the  Judges) 
should  set  aside  the  writ  and  allow  the  execution  to  pro- 
ceed they  would  do  so  at  their  peril ;  that  in  doing  so 
they  would  act  as  individuals  and  not  as  Judges;  that  in 
point  of  law  they  would  commit  murder  and  render  them- 
selves liable  to  the  penalty  which  the  law  denounced 
against  that  offense.  Had  the  expected  contingency  arisen 
nothing  could  have  prevented  Mr.  Jordan  and  Mr.  Clin- 
ton from  taking  such  a  course.  They  expected  to  be 
committed  for  contempt  of  Court,  and  made  their  ar- 
rangements to  spend  that  night  in  jail.  But  the  expect- 
ed notice  to  appear  before  the  Judges  was  not  served. 
Whether  Mr.  Blunt  made  an  unsuccessful  attempt  to  get 
them  together,  or  whether  his  own  courage  in  attempt- 
ing to  bring  about  the  execution  broke  down,  Mr.  Clin- 
ton never  knew.  Near  four  o'clock  that  afternoon  Mr. 
Blunt  wrote  an  official  letter  to  the  sheriff  advising  him 
not  to  proceed  with  the  execution,  stating  that  on  the 
whole  it  was  better  to  delay  until  the  General  Term  of 
the  Supreme  Court  met,  which  would  be  very  soon.  Not 
long  after  four  o'clock  Mr.  Clinton  heard  the  newsboys 
shouting  "  Extras !  Execution  of  Stokes  !"  He  knew 
then  that  the  crisis  of  that  day  was  passed,  and  he  went 
home  contented. 

The  position  of  Sheriff  Carnly  during  this  day  must 
have  been  one  of  great  anxiety,  and  very  painful  to 
him.  Mr.  Blunt,  as  District  Attorney,  was  the  proper 
person  to  advise  him  whether  to  obey  the  order  of 
Judge   Harris   indorsed  on  the  writ  of  error  which 


CASE    OF    HENRI    CARNAL  117 

stayed  the  execution.  In  addition  to  this,  as  sheriff  he 
was  the  client  of  Mr.  Blunt,  the  latter  being  the  regular 
counsel  for  the  sheriff.  In  the  ordinary  course  of  busi- 
ness he  was  completely  in  the  hands  of  Mr.  Blunt.  As 
far  as  was  known,  until  near  four  o'clock  that  after- 
noon Mr.  Blunt  did  not  give  up  the  opinion,  which  for 
twenty -four  hours  seemed  to  be  firmly  rooted  and 
grounded  in  his  mind,  that  the  execution  ought  to  pro- 
ceed, Judge  Harris  to  the  contrary  jiotwithstanding. 
Had  not  Mr.  Blunt  receded  from  his  opinion  and  ad- 
vised against  the  execution  that  da}^  would  Sheriff 
Carnly  have  hanged  Carnal  ?  Mr.  Clinton  thinks  not. 
As  everv  subordinate  in  his  office  would  have  resiofned, 
he  would  have  been  left  without  the  means  and  facili- 
ties of  proceeding  with  the  execution.  Then,  again,  Mr. 
Carnly  was  a  man  of  strong  common  -  sense ;  lie  pos- 
sessed remarkably  good  judgment.  It  is  not  at  all  prob- 
able that  on  mature  reflection  he  would  have  been 
willing  to  incur  the  fearful  responsibility  of  executing 
Carnal  in  defiance  of  Judge  Harris's  order.  Thomas 
Carnly  was  a  successful  business  man,  and  was  held  in 
high  esteem  by  the  community  generally,  by  reason  of 
which  he  had  repeatedly  been  elected  to  office.  He 
was  a  rather  unique  character — very  genial  and  popu- 
lar. In  conversation,  unconsciously  to  himself,  he  was  a 
remarkable  imitator  of  Mrs,  Partington,  whose  sayings 
he  had  never  read  nor  heard  of.  He  resided  in  the 
Twelfth  Ward  of  the  City  of  IS'ew  York.  When  he  was 
elected  Alderman  of  that  ward  he  ran  far  ahead  of  his 
ticket.  Upon  being  complimented  upon  his  great  popu- 
larity, he  replied:  "Yes,  I  am  the  most  jfopulotis  man 
in  the  Twelfth  Ward.''  He  was  so  popular  that  when 
his  friends  became  involved  in  quarrels  among  them- 
selves they  selected  him  as  an  umpire  to  adjust  their  diffi- 
culties, and  were  always  willing  to  abide  by  his  decision. 
In  speaking  on  the  subject  he  said :  "A  great  deal  of 
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my  time  is  taken  up  in  acting  as  an  emjpire  for  my 
friends." 

Before  taking  proceedings  to  set  aside  the  writ  of 
error  and  stay  of  proceedings,  District  Attorney  Blunt 
wrote  Judge  Harris  the  following  letter : 

"Office  of  thb  District  Attorney  of  the 
City  and  County  of  New  York, 

'' September  2^,  1851. 

"  Hon.  Ira  Harris  : 

"  Dear  Sir, — Having  reason  to  believe  that,  independent 
of  the  legal  questions  involved  in  the  allowance  of  the  writ 
of  error  and  stay  of  execution  in  the  case  of  Henri  Carnal, 
representations  must  have  been  made  of  the  causes  which 
led  to  an  application  to  a  Judge  out  of  this  judicial  district, 
I  am  desirous  of  ascertaining  the  truth  of  the  matter. 

"  Will  you  favor  me  with  a  statement  of  the  explanation 
or  grounds  furnished  by  the  Counsel  for  the  prisoner  for  an 
application,  without  notice  to  the  District  Attorney  of  the 
county  where  the  conviction  was  had,  to  yourself,  the  time 
when  the  application  was  made,  who  appeared  on  behalf  of 
the  people,  and  the  course  pursued  by  that  representative  ? 

"  More  especially  I  desire  to  be  informed  what  representa- 
tions were  made,  if  any,  concerning  the  previous  operations 
and  applications  for  reprieves,  writs  of  error,  and  a  new  trial, 
made  in  behalf  of  the  prisoner,  a  proper  understanding  of 
which  is  necessary  for  my  future  proceedings  in  the  case 
and  the  furtherance  of  public  justice.  My  long  acquaint- 
ance with  you  personally,  and  the  high  estimation  in  which 
I  have  ever  held  you  as  a  man  and  a  jurist,  lead  me  to  be- 
lieve that  you  were  not  rightly  informed  of  the  facts  of  this 
case,  outside  the  Bill  of  Exceptions,  and  that  your  interposi- 
tion was  the  result  of  erroneous  impressions  formed  from  in- 
correct information.  I  write  directly  to  yourself  upon  this 
subject,  from  the  fact  that  having  received  no  notice,  before 
or  since  the  application,  from  the  Attorney-General,  I  can- 
not consistently  communicate  with  him  upon  a  subject  in 
which  he  has,  in  my  judgment,  violated  professional  cour- 
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tesy,  if  he  has  not  failed  in  his  official  duty.  I  would  have 
visited  you  in  person,  but  my  official  engagements  require  at 
the  present  moment  daily  attention,  and  the  emergency  of 
the  case,  from  the  near  proximity  of  the  next  General  Term 
of  the  Supreme  Court  in  this  district,  admits  of  no  further 
delay.  I  rely  upon  your  frankness  for  an  early  reply. 
"  With  great  respect,  your  friend,  etc., 

"N.  BowDiTCH  Blunt." 

The  above  letter  Judge  Harris  answered  promptly, 
after  which  Mr.  Blunt  addressed  him  the  following 
letter : 

"Office  of  the  District  Attorney  of  the 
City  and  County  of  New  York, 

'' September  26,  1851. 

"Hon.  Ira  Harris: 

"  Dear  Sir, — Your  favor  of  the  25th  inst.  is  just  received, 
and  is  precisely  what  I  expected  from  you — frank  and  to  the 
point.  It  shows,  however,  that  there  was  suppressio  veri,  if 
not  expressio  falsi.  It  does  not  appear  that  you  were  advised 
that  a  respite  teas  (/ranted  last  April  hy  the  Governor  ex- 
pressly to  allow  the  prisoner  to  apply  for  and,  if  granted,  to 
argue  his  writ  of  error  at  the  May  term  in  this  city  /  that  the 
application  was  made  and,  upon  an  expression  of  doubt  as  to 
its  allowance,  withdrawn ;  that  the  term  was  permitted  to 
pass  without  a  renewal  of  the  application  ;  and  that  all  this 
was  before  the  discovery  of  the  alleged  irregularity  on  which 
the  Governor  granted  a  second  respite.  I  have  never  doubted 
your  strict  integrity  in  the  matter,  and  I  feel  equally  con- 
vinced that  the  visit  to  Albany  embraced  other  objects  than 
an  application  to  the  Governor,  which  was  certain  to  be  re- 
fused, and  which  was  refused,  notwithstanding  the  allow- 
ance of  the  writ  of  error.  It  is  my  misfortune  to  differ  with 
you  as  to  the  right  of  any  Judge  to  allow  a  stay  of  proceed- 
ings in  a  capital  case  after  judgment,  and  such  I  understand 
to  be  the  object  and  meaning  of  section  15,  2  R.  S.,  p.  658. 

"  The  sections  in  regard  to  the  stay  of  proceedings,  2  R.  S., 
p.  740,  Sec.  16,  etc.,  apply  to  writs  of  error  in  other  cases 
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than  upon  judgment  for  a  capital  offense.  So  also  in  regard 
to  the  points  raised  by  the  Bill  of  Exceptions.  The  point 
in  regard  to  the  challenge  of  the  juror  is  expressly  decided 
by  the  Supreme  Court.  Although  challenged  for  principal 
cause  the  questions  put  to  the  juror  were  properly  applica- 
ble to  a  challenge  for  favor,  and  having  consented  to  substi- 
tute the  Court  as  triors,  and  the  challenge  found  untrue,  it 
was  too  late  to  challenge  for  favor.  People  v.  Rathbone, 
21  Wend.,  509. 

"  Again,  no  (/round  of  the  challenge  for  favor  was  stated, 
and  the  Court  had  a  perfect  right  to  disregard  it  (per  opin- 
ion of  Bronson  in  the  People  v.  Freeman,  21  Denio,  pp.  31, 
32,  33). 

"  In  regard  to  the  refusal  to  charge  you  must  observe  that 
there  was  no  evidence  2^oi?itin(/  to  the  requests  that  they 
were  mere  abstractions,  and  that  the  exception  is  to  the  re- 
fusal to  charge  the  whole  thing. 

"I  have  thus  briefly  referred  to  this  portion  of  the  matter 
to  show  that  there  are  at  least  two  sides  to  the  question,  and 
that  a  notice  to  me  might  have  removed  any  doubt  as  to  the 
correctness  of  the  judgment. 

"Thanking  you  kindly  for  j'our  friendly  feelings,  and  re- 
newing ray  former  expressions  of  regard,  , 

"I  remain,  truly  yours, 

"N.  BowDiTCH  Blunt." 

The  District  Attorney  served  Mr.  Clinton  with  an 
order  to  show  cause,  before  the  General  Term,  why  his 
writ  of  error  and  the  stay  of  proceedings  should  not  be 
vacated,  together  with  copies  of  his  affidavits  on  which 
the  motion  was  to  be  made.  The  grounds  of  his  motion 
were :  First,  That  Judge  Harris  had  no  legal  power  to 
grant  the  writ  and  stay ;  and,  Second,  That  Mr.  Clin- 
ton had  misrepresented  the  facts  to  Judge  Harris,  or  had 
omitted  to  state  important  facts  to  him ;  otherwise  he 
could  not  have  succeeded  in  obtaining  the  writ.  The 
excitement  regarding  Carnal's  case,  which  then  pervaded 
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the  community,  can  hardly  be  appreciated  at  this  day. 
It  seemed  to  be  the  universal  topic  of  conversation. 
The  litigation  almost  assumed  the  character  of  personal 
virulence.  Mr.  Blunt  openly  and  continually  denounced 
Mr.  Clinton's  course  as  a  series  of  unparalleled  outrages. 
In  the  intemperate  expression  of  his  views  he  went  so  far 
as  to  say  that  if  Mr.  Clinton  beat  him  in  the  Carnal  case 
he  would  never  more  practise  law,  would  never  try  an- 
other case,  would  never  again  open  his  lips  in  a  court  of 
justice.  In  his  denunciations  of  Mr.  Clinton  he  sought 
sympathy  from  leading  members  of  the  Bar.  In  a  con- 
versation with  James  T.  Brady  (as  related  to  Mr.  Clinton 
by  Mr.  Brady)  Mr.  Blunt  said :  "  Don't  you  think  Clin- 
ton's course  in  the  Carnal  case  is  outrageous  ?  He  is  mak- 
ing a  great  fuss,  but  his  points  are  frivolous — beneath  con- 
tempt; they  are  so  insignificant  that  the  Courts  will  not 
even  look  at  them  or  consider  them."  Mr.  Brady's  reply 
was :  "  Clinton  understands  perfectly  what  he  is  about. 
His  points  of  law  are  good.  What  is  more,  I^at  (they 
called  each  other  Nat  and  Jim),  I  tell  you  he  will  heat 
youP  Mr.  Brady  had  given  close  attention  to  the  case, 
and  he  agreed  with  Mr.  Clinton  entirely  in  regard  to  the 
law  applicable  to  it.  The  case  attracted  great  attention, 
not  only  among  lawyers,  but  with  the  Judges. 

The  following  article  appeared  in  the  New  York 
Evening  Post  on  the  22d  of  September,  1851 : 

"  Judicial  Meddling. 

"A  correspondent  inquires  *Upon  what  authority  the 
sheriff  suspended  the  execution  of  Carnal  on  Friday  ?' 

"If  we  were  asked  upon  what  valid  or  legal  authority,  we 
should  have  said  none,  but  the  actual  authority  to  which 
he  yielded  was  an  order  issued  by  Mr.  Harris,  one  of  the 
Judges  of  the  Supreme  Court,  residing  in  Albany,  stay- 
ing proceedings  under  the  writ  until  the  case  could  be  re- 
viewed  by  the  Supreme  Court,  in   this    city,  in  October. 
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Upon  what  authority  Judge  Harris  presumed  to  interfere 
with  the  sentence  of  Carnal  we  do  not  pretend  to  be  advised. 
We  think  that  he  granted  the  order  improperly.  First,  Be- 
cause of  the  following  provision  of  the  Revised  Statutes, 
which  is  conclusive  : 

"*No  Judge,  Court,  or  officer,  other  than  the  Governor, 
shall  have  any  authority  to  reprieve  or  suspend  the  execu- 
tion of  anj"  convict  sentenced  to  the  punishment  of  death  ; 
except  sheriffs,  in  the  cases  and  in  the  manner  hereinafter 
provided,'  that  is,  only  in  cases  of  insanity  or  pregnancy. 
2  R.  S.,  p.  658,  Sec.  15. 

"Second,  Because  the  Judges  of  this  district  were  the 
proper  persons,  if  any,  to  grant  such  an  order,  and  they  had 
all  refused  the  application. 

"Thirdly,  If  they  had  not,  it  was  still  a  graver  indecorum 
for  Judge  Harris  to  interfere  with  the  business  of  another 
district  without  inquiring  the  motive  for  the  application, 
which  in  this  instance  obviously  could  have  furnished  no 
justification  of  his  order." 

Two  days  afterwards  (on  the  24rth  of  September)  the 
Post  published  the  following  article  : 

"  The  Reprieve  of  Carnal. 

"  When,  thirty  years  ago,  the  Court  of  Oyer  and  Terminer 
presumed  to  reprieve  a  convict  who  had  been  sentenced  to 
capital  punishment.  Governor  Clinton  felt  the  usurpation  to 
be  one  of  so  grave  a  character  as  to  justify  his  calling  pub- 
lic attention  to  it,  lest  through  his  silence  the  act  might  be 
drawn  into  a  precedent.  Doubtless,  in  consequence  of  this 
protest,  which  Judge  Cowen  deemed  of  sufficient  importance 
to  publish  in  the  9th  volume  of  his  Reports,  the  act  to  which 
the  Governor  excepted  was  never  repeated  by  the  Court  of 
Oyer  and  Terminer,  and  till  the  last  week  the  power  was 
never  claimed  by  any  other  judicial  tribunal.  We  noticed, 
yesterday,  that  Judge  Harris  of  the  Supreme  Court,  resident 
at  Albany,  had  granted  Carnal  a  reprieve  until  his  case  could 
be  reviewed  by  the  Supreme  Court  of  this  district,  notwith- 
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Standing  the  clear  objections  stated  by  Governor  Clinton, 
and  the  yet  more  obligatory  prohibition  of  the  statute  passed 
since  that  letter  was  written,  an  extract  from  which  we 
printed.  A  correspondent  has  sent  some  facts  connected 
with  the  history  of  that  statute  which  greatly  aggravate  the 
impropriety  of  his  order,  and  justify  us  in  again  calling 
public  attention  to  the  subject.  We  have  also  procured  a 
copy  of  Governor  Clinton's  letter,  which  we  lay  before  the 
public  from  the  same  motive  which  induced  him  to  write 
it:  to  prevent  a  single  case  of  judicial  usurpation  like  this 
*  from  being  drawn  into  a  precedent.'  We  think  the  inter- 
ference one  of  sufficient  importance  to  be  judicially  noticed 
by  the  Supreme  Court  of  this  district,  when  the  case  is 
brought  before  them  in  banco." 

The  articles  from  the  Evening  Post  were  copied  by 
the  Albany  Atlas. 

On  the  30th  of  September,  1851,  the  following  letter 
of  Mr.  Clinton  appeared  in  the  l^ew  York  Herald : 

''To  the  Editor  of  the  Herald: 

"  Considerable  criticism  has  been  indulged  in  by  several 
of  the  daily  papers  of  this  city  in  regard  to  Judge  Harris 
allowing  a  writ  of  error,  with  a  stay  of  proceedings,  in  the 
case  of  Carnal.  It  is  not  true,  as  has  been  stated,  that  the 
Judges  of  this  district  refused  a  stay  of  proceedings.  No 
application  for  that  purpose  was  ever  made  to  them. 

"The  Attorney -General  was  duly  notified  of  the  applica- 
tion by  me  as  Counsel  for  Carnal,  and  attended  before  Judge 
Harris  on  behalf  of  the  prosecution,  pursuant  to  Section  16, 
p.  825,  vol.  ii.,  of  the  Revised  Statutes,  as  follows: 

it  i  W^rits  of  error  upon  judgment  rendered  on  any  indict- 
ment for  a  capital  offense  shall  not  issue  unless  allowed  by 
the  Chancellor,  or  one  of  the  Justices  of  the  Supreme  Court, 
or  a  Circuit  Judge,  upon  notice  given  to  the  Attorney-Gen- 
eral, or  to  the  District  Attorney  of  the  county  where  the 
conviction  shall  have  been  had,'  etc. 

"The  time  appointed  for  the  execution  was  so  near  at 
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liand  that  no  postponement  of  this  motion  was  asked.  The 
jurisdiction  of  the  Judge  was  not  questioned.  The  motion 
being  thus  regularly  brought  before  Judge  Harris,  and  the 
prosecution  and  the  prisoner  being  represented  by  their  re- 
spective counsel,  the  Judge,  as  matter  of  law,  was  obliged  to 
hear  it  and  decide  upon  its  merits,  which  he  did.  The  power 
of  any  Judge  of  the  Supreme  Court  to  allow  a  writ  of  error 
is  expressly  given  by  the  statute  above  referred  to.  The 
next  section  (17)  provides  for  writs  of  error  in  cases  other 
than  capital.  Section  18  expressly  confers  upon  the  Judge  the 
power  to  grant  a  stay  of  proceedings,  and  reads  as  follows  : 

"  *  But  no  such  writ  of  error  shall  stay  or  delay  the  execu- 
tion of  such  judgment,  or  of  sentence  thereon,  unless  the 
same  shall  be  allowed  by  a  Justice  of  the  Supreme  Court,  or 
by  a  Circuit  Judge,  with  an  express  direction  therein  that 
the  same  is  to  operate  as  a  stay  of  proceedings  on  the  judg- 
ement upon  which  such  writ  shall  be  brought.' 

"  The  section  of  the  Revised  Statutes  providing  that  *  No 
Judge,  Court,  or  officer,  other  than  the  Governor,  shall  have 
any  authority  to  reprieve,'  etc.,  which  has  been  going  the 
rounds  of  the  Press,  simply  means  that  a  Judge  cannot 
assume  the  functions  of  the  Governor  and  grant  a  mere 
respite,  postponing  the  execution  from  one  specified  time  to 
another,  any  more  than  the  Governor,  under  the  sections  of 
the  statute  above  quoted  and  referred  to,  could  allow  a  writ 
of  error  with  a  stay  of  proceedings. 

"Your  obedient  servant, 

"H.  L.  Clinton." 

Judge  Harris  replied  to  the  attacks  upon  him  by  the 
following  letter  over  his  own  signature,  published  in  the 
Albany  Evening  Journal,  September  30,  1851 : 

^^  Judge  Harris's  Reply  to  his  Assailants. 

"  To  the  Editors  of  the  Albany  Atlas : 

*'  I  perceive  by  your  paper  that  you  have  taken  sufficient 
interest  in  my  *  interference''  in  the  case  of  Carnal  to  transfer 
several  articles  on  the  subject,  published  in  some  of  the  New 
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York  papers,  to  your  columns.  I  have  thought  it  possible 
that  you  might  be  willing  to  know  the  truth  of  the  case,  and 
as  that  does  not  appear  in  what  you  have  published  I  take 
the  liberty  of  making  the  following  statements  : 

"  The  Revised  Statutes  declare  that  *  Writs  of  error  upon 
judgments  rendered  on  any  indictment  for  a  capital  offense 
shall  not  issue  unless  allowed  by  the  Chancellor,  or  one  of 
the  Justices  of  the  Supreme  Court,  or  a  Circuit  Judge  upon 
notice  given  to  the  Attorney -General,  or  to  the  District  At- 
torney of  the  county  where  the  conviction  shall  have  been 
had.'     2  R.  S.,  740,  Section  14. 

"  By  the  16th  section  of  the  same  statute  it  is  declared 
that  *Xo  such  writs  of  error  shall  stay  or  delay  the  exe- 
cution of  such  judgment,  or  of  sentence  thereon,  unless  the 
same  shall  be  allowed  by  a  Justice  of  the  Supreme  Court,  or 
by  a  Circuit  Judge,  with  an  express  direction  therein  that 
the  same  is  to  operate  as  a  stay  of  proceedings  on  the  judg- 
ment upon  which  the  writ  was  brought.' 

"Carnal  was  sentenced  to  be  executed  on  the  19th  instant. 
On  the  17th  his  Counsel  applied  to  me  for  the  allowance  of 
a  writ  of  error.  I  at  first  declined,  on  the  ground  that  the 
application  should  have  been  made  in  New  York.  Explana- 
tions were  made  which,  in  my  judgment,  made  it  my  duty, 
at  least,  to  hear  the  application.  I  accordingly  appointed 
eight  o'clock  of  that  evening  for  that  purpose,  and  directed 
that  notice  should  be  given  to  the  Attorney  -  General.  At 
the  hour  appointed  the  Counsel  appeared,  and  the  Attorney- 
General  also.  The  bill  of  exceptions  was  read.  It  appeared 
that  upon  the  trial  a  juror  had  been  challenged  iov princi- 
pal  cause.  This  challenge  having  been  tried  by  the  Court, 
as  was  proper,  was  overruled.  The  Counsel  for  the  prisoner 
then  challenged  the  juror  for  favor.  This  is  a  challenge 
which  it  is  the  right  of  the  prisoner  to  have  tried  by  triors. 
The  District  Attorney  objected  to  the  challenge  for  favor 
after  the  chdiWQnge  for  principal  cause  had  been  overruled. 
Judge  Edmonds  sustained  the  objection  and  refused  to  en- 
tertain the  challenge.  This  was  clear,  manifest  error.  It 
denied  the  prisoner  a  right  which,  I  venture  to  say,  was  never 
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before  denied  to  any  man  upon  trial  for  any  crime.  The 
Attorney -General  frankly  conceded  that  the  prisoner  was 
entitled  to  the  challenge.  There  are  other  exceptions  which, 
I  think,  must  secure  the  prisoner  a  new  trial.  Under  these 
circumstances,  what  was  my  duty  ?  The  statute  had  con- 
ferred upon  me  authority  to  allow  the  writ.  It  was  a  proper 
case  for  its  allowance.  The  Attorney -General  admitted  it. 
True,  it  was  the  case  of  a  poor,  friendless,  and  perhaps  guilty 
stranger — one  so  poor  and  friendless  that  he  was  defended 
by  Counsel  assigned  by  the  Court.  But  he  is  a  human  being*, 
and  by  virtue  of  his  humanity  has  a  right  to  demand  of 
every  minister  of  the  law  a  faithful  discharge  of  duty.  To 
have  refused  to  allow  the  writ  and  to  stay  the  proceedings 
until  a  review  could  be  had,  convinced,  as  I  was,  that  an 
error  had  been  committed  upon  the  trial  against  a  prisoner, 
would  have  been,  in  my  judgment,  little  short  of  blood- 
guiltiness. 

"  One  of  the  articles  you  have  thought  fit  to  publish  (and 
in  which,  I  fancy,  I  can  recognize  the  pen  of  the  very  worthy 
Judge  who  presided  at  the  Oyer  and  Terminer)  speaks  of 
the  allowance  of  this  writ  and  the  stay  of  proceedings  as  a 
case  *  of  very  extraordinary  interference,'  'in  open  violation 
of  law.'  And  it  is  proposed,  in  order  to  prevent  'this  single 
case  of  judicial  usurpation  from  being  drawn  into  a  prec- 
edent, that  it  shall  be  judicially  noticed  by  the  Siq^reme 
Court  in  the  First  District  when  the  case  shall  be  brouofht 
before  them  in  banco.'' 

*'  To  show  how  limited  the  information  of  the  writer  of 
this  article  must  have  been,  it  will  be  enough  to  refer  to  a 
single  case  I  select  rather  than  many  others,  because  it  is 
recent  and  the  circumstances  are  within  the  public  recol- 
lection, and  because,  also,  it  furnishes  an  authority  in  point 
to  show  that  an  error  was  committed  on  the  trial: 

"  Freeman,  the  negro  who  murdered  the  Van  Ness  family, 
was  tried  at  Auburn  before  Judge  Whiting,  in  Jidy^  18Jf.6, 
and  was  convicted.  He  was  sentenced  to  be  hanged  on  the 
18th  of  September.  On  the  14tli  of  September  Mr.  Justice 
Beardsley  allowed  a  writ  of  error  to  operate  as  a  stay  of 
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proceedings,  and  the  execution  was  suspended.     As  is  well 
known,  it  never  took  place.     See  4  Denio,  18. 

"Upon  that  trial  one  Beach  was  called  as  a  juror  and 
challenged  iov  principal  cause.  This  challenge,  having  been 
tried,  was  overruled.  The  juror  was  then  challenged  for 
favor.  Judge  Whiting  did  not  reject  the  challenge,  as  was 
done  by  Judge  Edmonds.  He  allowed  it  to  be  tried,  but 
in  charging  the  triors  he  committed  an  error  in  stating  the 
law.  This  was  a  principal  ground  upon  which  the  writ  of 
error  was  allowed,  and  the  conviction  subsequently  reversed. 

"  If  in  publishing  the  articles  referred  to  you  have  only 
had  truth  and  justice  in  view,  you  will  not  hesitate  to  publish 
this  statement.  If  other  motives  have  prevailed,  you  will 
withhold  it.  Yours  respectfully, 

"Ira  Harris. 

"Albany,  September  29,  1851." 


CHAPTER  XIII 

CASE   OF   HENRI   CARNAL  (CONTINUED) 

Proceedings  ia  the  Supreme  Court   aud  in  the  Court  of  Appeals. 
—The  Fioal  Result. 

Mr.  Blunt,  while  he  was  an  able  and  an  excellent 
lawyer,  possessed  vanity  of  abnormal  proportions.  To 
thwart  his  vanity  was  like  cutting  his  heartstrings.  It 
was  in  view  of  this  peculiar  trait  that  when  the  motion 
to  set  aside  the  writ  of  error  came  on  Mr.  Clinton  in- 
duced Mr.  Jordan  to  make  an  unexpected  assault  on  the 
District  Attorney's  vanity.  He  moved  that  Mr.  Blunt 
be  denied  a  hearing,  on  the  ground  that  it  was  the  busi- 
ness of  the  Attorney-General  to  conduct  cases  in  the 
Supreme  Court  on  the  part  of  the  prosecution,  and  the 
duties  of  the  District  Attorney,  he  being  a  mere  subor- 
dinate of  the  Attorney-General,  were  limited  to  the 
Oyer  and  Terminer  and  Court  of  Sessions.  The  effect 
was  that  at  the  outset  of  the  argument  the  District  At- 
torney, instead  of  being  violently  and  virulently  aggres- 
sive, was  at  once  put  upon  the  defensive,  and  struggled 
hard  to  maintain  his  official  existence  or  right  to  be 
heard  at  all.  On  this  point  the  Court  reserved  its  de- 
cision, and  allowed  the  argument  on  the  merits  of  the 
motion  to  proceed.  Mr.  Blunt  read  his  affidavits  in  sup- 
port of  the  motion,  and  Mr.  Clinton  read  his  affidavit 
in  opposition  to  it.  In  Mr.  Blunt's  affidavits  he  in- 
sinuated that  on  the  application  for  the  writ  before 
Judge  Harris,  Mr.  Clinton  had  not  explained  the  cir- 
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curastances  of  his  application  for  a  writ  of  error  to 
Judge  Edmonds  and  his  withdrawal  of  the  application. 
Mr.  Clinton,  in  reading  his  affidavit,  placed  peculiar  em- 
phasis upon  a  portion  of  it  which  stated  that  he  had 
shown  Judge  Harris  the  copy  of  Mr.  Blunt's  affidavit 
served  on  him,  and  that  Judge  Harris  authorized  him 
(Mr.  Clinton)  to  say  that  in  the  proceedings  before  him 
he  stated  with  needless  particularity  the  facts  of  the 
application  to  Judge  Edmonds  and  his  withdrawal  of 
the  motion  ;  and  he  (Judge  Harris)  authorized  him  (Mr. 
Clinton)  further  to  state  that  even  if  Judge  Edmonds 
had  made  an  adverse  decision  upon  the  merits  and  re- 
fused to  grant  the  writ,  his  {Judge  Edmonds' s)  opinion 
would  have  not  the  slightest  vjeight  with  him  {Judge 
Harris).  With  no  little  indignation  Judge  Edmonds 
interrupted  Mr.  Clinton  and  said :  "  What  right  has 
Judge  Harris  to  criticise  me  in  that  way  ?"  Mr.  Clinton 
answered :  "  I  am  reading  the  affidavit  now ;  I  will 
come  to  the  argument  on  the  merits  of  the  motion  in 
due  time."  Mr.  Blunt  argued  at  great  length  in  favor 
of  the  motion.  Mr.  Clinton  made  the  principal  argu- 
ment in  opposition  to  it.  Each  occupied  several  hours. 
The  court -room  was  crowded  to  its  utmost  capacity 
with  lawyers,  so  great  was  the  interest  felt.  Mr.  Clin- 
ton never  knew  before,  and  has  never  known  since,  so 
many  lawyers  present  at  a  legal  argument.  Generally 
they  are  too  much  absorbed  in  their  own  business  to 
get  leisure  to  attend  upon  the  arguments  of  others. 
Mr.  Clinton  fails  to  remember  anv  case  on  aro^ument  in 
which  the  presiding  Judge  showed  as  much  feeling  as 
was  exhibited  by  Judge  Edmonds  on  this  occasion. 
While  Mr.  Clinton  was  proceeding  in  his  argument,  and 
attempting  to  show,  by  a  citation  of  all  the  authorities 
he  had  been  able  to  find  whicli  had  any  direct  or  re- 
mote bearing  upon  the  point,  that  a  Judge  of  the  Su- 
preme Court  had  power  to  grant  a  writ  of  error  with  a 
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stay  of  proceedings  in  a  capital  case,  Judge  Edmonds 
repeatedly  interrupted  him  with  suggestions  that  no 
such  power  ever  did  or  could  exist.  He  was  very  caus- 
tic in  his  strictures  upon  any — either  Judges  or  law- 
yers— w^ho  would  entertain  a  contrary  opinion.  After 
the  Judge  had  run  on  some  time  in  this  way,  Mr.  Clin- 
ton suddenly  and  rather  abruptly  said  :  "  There  is  one 
other  authority  to  which  I  invite  your  Honors'  atten- 
tion— an  authority  deservedly  of  great  weight,  especially 
in  this  Court.  The  decision  was  made  by  a  Judge  who 
understood  the  law,  and  must  have  had  in  his  mind's 
eye  the  very  authorities  I  have  been  citing.  The  case 
was  quite  analogous  to  the  one  at  Bar ;  the  conviction 
was  for  murder  in  another  county.  The  learned  Judge, 
knowing  that  he  had  ample  jurisdiction  in  the  case — 
full  power  to  grant  or  refuse  the  writ  as  justice  might 
require — entertained  the  application  and  decided  it  upon 
its  merits.  The  Judge  wrote  an  opinion;  it  is  short. 
I  happened  to  be  the  attorney  on  the  motion.  I  pre- 
served the  papers  in  the  case.  I  have  them  here.  The 
opinion  is  written  upon  the  back  of  the  writ  of  error. 
I  will  take  the  liberty  to  read  that  opinion  of  the  learned 
Judge." 

While  Mr.  Clinton  was  making  these  observations 
the  attention  of  all  in  the  packed  court-room  was  in- 
tense. Mr.  Clinton  proceeded  to  read  the  opinion  with 
due  emphasis.  When  he  reached  the  signature  he 
walked  up  in  front  of  the  bench  close  to  Judge  Ed- 
monds, and,  literally  shaking  the  2>ciJ>er  in  his  face,  read : 
"  Signed  J-O-H-N  W.  E-D-M-0-N-D-S ! ! !" 
The  effect  was  dramatic.  The  other  two  Judges 
laughed  outright  and  heartily  at  the  predicament  of 
Judge  Edmonds.  The  effect  upon  all  present  can  better 
be  imagined  than  described.  From  that  time  on  there 
was  no  unkindness  or  discourtesy  in  any  of  Judge  Ed- 
monds's remarlcs  addressed  to  Mr.  Clinton  during  his 
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argument.  When  he  commenced  answering  the  attacks 
of  the  District  Attorney  upon  him,  Judge  Edmonds  in- 
terrupted and  said:  "Mr.  Clinton,  it  is  wholl}^  unneces- 
sary for  you  to  spend  any  time  in  defending  your  con- 
duct. Not  only  are  you  undeserving  of  censure,  but 
3^ou  deserve  the  highest  commendation.  In  one  respect 
I  felt  hurt.  Your  course  seemed  to  imply  that  you 
thought  I  wanted  to  hang  your  client  in  order  to  cover 
up  my  own  blunders."  Not  wishing  at  that  time  to 
express  an  opinion  in  respect  to  the  propriety  of  the 
Judge's  action,  Mr.  Clinton  evaded  his  appeal  to  him, 
and  simply  said  he  had  not  expressed  any  such  idea  in 
his  argument ;  if  the  Judge  thought  he  had  he  was  mis- 
taken. The  Judge  replied:  "I  can't  be  mistaken  as  to 
what  has  been  implied  by  the  course  you  have  taken." 
Mr.  Clinton  hastily  proceeded  with  his  argument  so  as 
to  divert  attention  from  the  subject.  The  result  was 
the  views  of  the  Judge  seemed  to  undergo  a  change. 
The  Court  soon  after  rendered  a  unanimous  decision 
denying  the  motion  of  the  District  Attorney  to  set 
aside  the  w^rit  of  error  and  stay  of  proceedings.  Judge 
Edmonds  delivered  an  elaborate  and  able  opinion  hold- 
ing that  a  Judge  of  the  Supreme  Court  had  legal  power 
to  grant  a  writ  of  error  with  or  without  a  stay  in  a 
capital  case.  Since  this  decision  the  right  has  never 
been  questioned.  This,  however,  was  the  'pioneer  case 
that  first  settled  the  doctrine.  The  case  is  reported  in  1st 
Parkers  Criminal  Eeports,  p.  262. 

In  December  following  (1851)  Mr.  Clinton  succeeded 
in  bringing  on  his  motion  for  a  new  trial  in  the  General 
Term  of  the  Supreme  Court,  in  New  York  City,  upon 
the  return  to  the  writ  of  error,  which  embraced  his  Bill 
of  Exceptions.  The  Court  was  composed  of  Edmonds, 
presiding  Judge,  and  Judges  Mitchell  and  King.  The 
principal  point  on  which  Mr.  Clinton  relied  was  what 
he  claimed  to  be  the  error  of  the  Court  below,  in  refusing 
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to  permit  a  challenge  to  the  favor  to  the  first  juror 
called  after  he  had  been  challenged  for  principal  cause 
on  the  same  ground — namely,  the  formation  or  expression 
of  an  opinion  as  to  the  guilt  or  innocence  of  the  prisoner. 
He  had  no  expectation  of  being  able  to  convince  Judge 
Edmonds  of  the  error,  in  this  particular,  committed  by 
him  in  the  Court  below.  It  was  necessary  that  both  of 
the  other  Judges  should  concur  in  the  opinion  that  his 
ruling  in  this  regard  was  erroneous  in  order  to  obtain  a 
new  trial.  The  case  was  argued  by  Mr.  Blunt  for  the 
prosecution,  and  by  Mr.  Clinton  for  the  prisoner.  The 
result  was  that  the  Court,  Judge  Edmonds  dissenting, 
rendered  a  decision  setting  aside  the  verdict  and  grant- 
ing a  new  trial.  (This  decision  is  reported  in  1  Parker's 
Criminal  Reports,  p.  272.)  Before  the  decision  was  an- 
nounced Mr.  Blunt,  having  ascertained  what  it  was  to 
be,  asked  the  Court  to  postpone  rendering  it  so  as  to 
enable  him  to  have  a  law  passed  by  the  Legislature 
which  would  enable  him  to  carry  the  case  to  the  Court 
of  Appeals,  in  order  that  he  might  reverse  the  decision 
in  the  Supreme  Court  in  Carnal's  favor.  The  Court 
asked  Mr.  Clinton  if  he  desired  to  consent  to  a  postpone- 
ment for  the  purpose  stated.  He  replied  very  decidedly 
in  the  negative,  at  the  same  time  stating  that  it  seemed 
to  him  that  such  a  law,  so  far  as  its  application  to  Car- 
nal's  case  was  concerned,  would  be  ex  post  facto  and  un- 
constitutional. The  District  Attorney,  however,  with- 
out waiting  for  the  enactment  of  any  new  law,  applied 
for  and  obtained  a  writ  of  error  to  the  Court  of  Appeals. 
That  Court,  on  Mr.  Clinton's  motion,  dismissed  the  writ, 
notwithstanding  the  strenuous  opposition  of  Mr.  Blunt, 
on  the  ground  that  the  prosecution  had  no  appeal  from 
a  judgment  in  the  Supreme  Court,  in  favor  of  the  pris- 
oner, granting  a  new  trial.  Mr.  Blunt,  without  delay, 
drafted  a  Bill,  which  he  caused  to  be  introduced  in  the 
Senate,  giving  the  people  the  right  of  appeal  to  the 
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Court  of  Appeals  from  any  judgment  in  the  Supreme 
Court  granting  a  prisoner  a  new  trial.  As  soon  as  the 
Bill  was  passed  in  the  Senate  and  reached  the  Assembly 
Mr.  Clinton  intended  to  oppose  it.  Some  friends  of  his 
who  were  members  of  the  Assembly  were  on  the  watch 
for  the  Bill,  and  promised  to  notify  him  as  soon  as  it 
came  there.  On  the  21st  of  March  he  saw  these  friends 
in  New  York,  and  they,  as  well  as  the  clerk  of  the  As- 
sembly, who  was  in  their  company,  informed  Mr.  Clin- 
ton that  the  Bill  had  not  yet  made  its  appearance  in 
that  body.  As  Mr.  Chnton  was  anxious  to  be  on  hand 
in  time  to  oppose  he  went  to  Albany  next  day  in  com- 
pany with  them.  They  arrived  in  the  evening,  and  Mr. 
Clinton  ascertained  that  the  Bill  had  that  day  come  down 
from  the  Senate,  had  been  favorably  reported  by  the 
Chairman  of  the  Judiciary  Committee  of  the  Assembly, 
and  upon  his  urgent  recommendation,  on  the  ground 
that  it  was  intended  to  apply  to  the  Carnal  case,  it  had 
passed  that  body  and  had  been  already  signed  by  the 
Governor.  By  its  terms  it  took  effect  immediately.  Mr. 
Clinton  obtained  a  copy  of  the  law  that  evening,  and  as 
soon  as  he  examined  it  he  discovered,  as  he  thought,  a 
fatal  blunder  made  by  his  friend  Mr.  Blunt,  who  had 
drawn  it  very  carefully  himself,  in  order  that  it  might 
certainly  apply  to  the  case  of  Carnal.  Mr.  Blunt  soon 
applied  for  and  obtained  a  writ  of  error  to  the  Court  of 
Appeals  for  the  purpose  of  having  the  decision  of  the 
Supreme  Court  in  Carnal's  favor  reversed.  ^N^ot  long 
afterwards  Mr.  Clinton  served  Mr.  Blunt  with  a  notice 
of  motion  in  the  Court  of  Appeals  to  dismiss  his  Avrit  of 
error.  Although  it  at  first  struck  Mr.  Clinton  differ- 
ently, on  a  careful  and  thorough  examination  of  the  au- 
thorities he  reached  the  conclusion  that  the  Legislature 
had  the  legal  power  to  pass  a  retroactive  law,  giving 
the  prosecution  the  right  of  appeal  from  judgments  al- 
ready entered  in  the  Supreme  Court  in  criminal  cases 
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granting  a  prisoner  a  new  trial.  Before  Mr.  Clinton's 
motion  was  brought  on  Mr.  Blunt  asked  the  distinguished 
lawyers  of  Albany  and  other  places,  who  were  attending 
that  term  of  the  Court,  to  be  sure  to  be  present  at  the  argu- 
ment. He  assumed  that  Mr.  Clinton's  argument  w^ould  be 
to  the  effect  that  the  statute  was  unconstitutional,  ex  post 
y«c^<9,and  void.  He  told  his  friends  if  they  would  attend 
they  would  hear  the  greatest  constitutional  argument  of 
this  century;  consequently,  he  had  a  large  attendance 
of  the  profession.  Upon  the  motion  coming  on  Mr. 
Clinton  opened  it  w^ith  a  very  brief  argument.  He  stated 
that  the  writ  of  error  was  brought  under  the  new  law 
(Laws  of  1852,  Chapter  82) ;  that  in  order  that  the  law 
should  apply  to  Carnal's  case  his  opponent,  Mr.  Blunt, 
drew  it  himself — in  fact,  the  law  ^vas  passed  by  the 
Legislature  for  the  express  purpose  of  having  the  deci- 
sion which  he  obtained  in  the  Supreme  Court  set  aside. 
Mr.  Clinton  said  he  had  only  one  objection  to  present, 
and  that  was  that  the  law  was  so  worded  that  it  had  no 
application  to  CarnaVs  case.  He  then  cited  authorities 
show^ing  that  the  Courts  would  not  give  a  law  a  retro- 
active construction  unless  coerced  into  doing  so  by  the 
express  terms  of  the  law;  in  other  words,  in  order  to 
give  a  law  relating  to  the  remedy  a  retroactive  construc- 
tion it  -was  necessary  that  the  law  in  express  words 
should  say :  "  This  act  shall  apply  to  cases  which  have 
heretofore  arisen — to  judgments  heretofore  entered  up," 
etc.  The  very  essence  of  a  law  was  that  it  should  apply 
to  future — TioX,  to  past — cases.  This  law  provided  that 
writs  of  error  might  issue  "  to  review  any  judgment  ren- 
dered in  favor  of  any  defendant  upon  any  indictment 
for  any  criminal  offense."  That  meant  only  a  judgment 
thereafter  rendered,  not  a  judgment  already  rendered. 
The  judgment  in  the  case  of  Carnal  had  been  rendered 
before,  and  Avas  entered  up  before,  the  enactment  of  the 
law  in  question.    When  Mr.  Clinton  sat  down  and  Mr. 
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Blunt  arose  to  address  the  Court  he  was  the  picture  of 
despair.  A  greater  shock  to  professional  vanity  was 
never  given  than  in  his  case  on  this  occasion.  He  had 
secured  a  large  attendance  of  lawyers  to  hear  his  great 
argument  on  constitutional  law,  which  he  had  spent 
months  in  preparing ;  and  now,  instead  of  gratifying  his 
vanity,  he  was  to  be  turned  out  of  Court  for  a  gross 
blunder  of  his  own,  in  drawing  one  brief  section  of  a 
ver}^  short  statute.  He  commenced  by  saying  he  was 
taken  entirely  by  surprise.  In  fact,  the  extraordinary 
course  of  his  opponent  in  the  case,  from  beginning  to 
end,  had  been  to  him  a  series  of  surprises.  Mr.  Blunt 
proceeded  to  say  that  he  had  supposed,  as  a  matter  of 
course,  the  motion  to  dismiss  his  writ  would  be  based  on 
the  idea  that  the  law  under  which  it  was  issued  was 
unconstitutional,  ex  post  facto,  and  void.  He  had  taken 
great  pains  to  come  fully  prepared  to  argue  these  great 
and  important  questions.  He  had  intended  to  cite, 
among  others,  the  following  authorities.  The  presiding 
Judge  (Denio)  interrupted  him,  saying,  "We  understood 
Mr.  Clinton  not  to  raise  any  of  those  questions."  Mr. 
Clinton  responded:  ^^ I  waive  everything  hut  my  frien(Vs 
hlunder  in  drawing  the  lawP  Mr.  Blunt  very  soon  fin- 
ished all  he  had  to  say.  As  he  resumed  his  seat  he 
looked  as  if  he  would  like  to  have  the  floor  sink  beneath 
him,  and  hide  him  from  the  gaze  of  his  friends.  One 
week  from  that  day  the  Court  rendered  a  unanimous  de- 
cision, dismissing  the  writ  of  error  on  the  ground  that  the 
law  drawn  by  Mr.  Blunt  had  no  application  to  the  case. 
The  case  is  reported  in  2  Selden's  Eeports,  p.  463.  Mr. 
Blunt  never  did  anything  more  in  the  case  of  Carnal. 
He  was  so  sure — so  positive — that,  beyond  a  shadow  of 
doubt,  the  verdict  of  murder  he  obtained  would  never 
be  set  aside  that  he  made  no  effort  to  detain  his  wit- 
nesses or  to  put  them  under  bonds  to  appear.  He  dis- 
charged them,  and  they  soon  left  the  country.     It  was 
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believed  they  went  to  South  America.  Just  where  they 
were  was  never  ascertained.  Mr.  Blunt,  as  District  At- 
torney, did  not  move  to  bring  on  the  trial.  Mr.  Clinton 
did  not  move  for  the  discharge  of  Carnal,  because  he 
feared  that  such  a  motion  might  result  in  his  being 
brought  to  trial.  While  there  was  no  direct  testimony 
against  him,  there  was  circumstantial  evidence  which 
would  be  brought  out,  and  which  might  be  sufficient  to 
convict  him.  Therefore,  Mr.  Clinton  took  no  action  in 
the  case  until  a  year  or  two  afterwards,  when  Mr.  Bhint 
died  and  A.  Oakey  Hall  became  District  Attorney. 
Under  Mr.  Clinton's  advice  Carnal  pleaded  guilty  to  a 
low  degree  of  manslaughter,  and  was  sentenced  to  a 
short  term  of  imprisonment,  which  he  served  out,  and 
was  then  set  at  liberty.  The  last  Mr.  Clinton  heard  of 
him  he  had  married,  purchased  a  farm  in  one  of  the 
Western  States,  and  was  doing  well. 
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CASE   OF   OTTO   GRUNZIG 

Tried  and  Convicted  in  November,  1851,  of  the  Murder  of  his  Wife, 
in  the  City  of  New  York,  in  the  Court  of  Oyer  and  Terminer,  and 
Sentenced  to  be  Hanged. — Extraordinary  Efforts  to  Obtain  a  Re- 
prieve, which  was  Received  by  the  Slieriff  the  Day  after  the  Time 
Designated  in  the  Sentence  for  tlie  Execution. — Persistent  and  Un- 
successful Efforts  to  Appeal  tlie  Case  to  the  Supreme  Court. 

In  November,  1851,  Otto  Grunzig,  a  German,  quite 
young,  was  tried  and  convicted  in  the  City  of  New  York, 
in  the  Court  of  Oyer  and  Terminer,  of  the  murder  of  his 
wife  by  means  of  poison,  and  was  sentenced  to  be  exe- 
cuted. After  his  conviction  and  sentence  the  German 
community  in  the  City  of  New  York,  believing  him  in- 
nocent, manifested  great  interest  in  his  behalf.  Mass 
meetings  were  called  and  largely  attended.  They  re- 
solved to  do  all  they  legally  could  to  avert  his  impend- 
ing doom.  Money  was  freely  contributed,  and  a  com- 
mittee of  leading  German  citizens  Avas  appointed,  and 
authorized  to  employ  Counsel  other  than  those  who  had 
acted  for  him  upon  the  trial.  The  committee  retained 
Mr.  Clinton.  As  it  was  very  near  the  time  designated 
for  the  execution,  his  first  move  was  an  application  to 
the  Governor  (Washington  Hunt)  for  a  respite.  On  the 
21st  of  January,  1852,  the  Governor  granted  a  respite 
of  one  week.  Mr.  Clinton  moved  before  Judge  Harris, 
of  the  Supreme  Court  at  Albany,  for  a  writ  of  error 
and  a  stay  of  proceedings,  with  a  view  to  make  a  mo- 
tion for  a  new  trial  before  the  General  Term  of  the  Su- 
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preme  Court.  Judge  Harris,  Avho  was  professor  in  the 
Law  College  at  Albany,  heard  the  argument  before  his 
class  of  legal  students.  The  argument  by  Mr.  Clinton 
in  favor  of  the  motion,  and  by  District  Attorney  Blunt 
in  opposition  to  it,  took  the  place  of  a  lecture  by  the 
Judge  for  that  day.  Judge  Harris,  after  a  careful  con- 
sideration of  the  points  discussed,  denied  the  motion. 
Mr.  Clinton's  motion  was  based  upon  exceptions  to  the 
rulings  of  the  Court,  taken  by  Counsel  who  defended 
Grunzig  upon  his  trial.  Of  course,  he  had  to  take  the 
exceptions  as  he  found  them  and  make  the  most  of 
them.  He  thinks  the  decision  of  Judge  Harris  was  cor- 
rect; that  the  rulings  complained  of  in  the  Court  below 
were  not  in  point  of  law  erroneous ;  and  therefore  there 
were  no  probable  grounds  for  expecting  a  new  trial. 

Applications  for  respites  were  usually  ex  parte.  As 
far  as  Mr.  Clinton  is  aware  it  was  not  the  practice  for 
the  District  Attorney  (or  prosecuting  officer)  to  appear 
on  such  applications,  but  to  permit  the  Governor,  unin- 
fluenced, to  exercise  his  own  best  judgment  in  granting 
or  refusing  them.  Especially  was  this  so  when  the 
Governor  did  not  ask  the  opinion  of  the  District  Attor- 
ney, nor  in  any  way  invite  his  interference.  In  Grunzig's 
case,  no  sooner  had  Mr.  Clinton  made  his  application 
for  the  second  respite  than  Nathaniel  Bowditch  Blunt, 
District  Attorney  of  the  City  and  County  of  New  York, 
appeared  to  oppose.  Both  of  them  were  not  before  the 
Governor  taking  part  in  the  application  (the  one  asking 
and  the  other  opposing  a  respite)  at  the  same  time.  Mr. 
Clinton  made  his  application  to  the  Governor  and  expa- 
tiated upon  the  grounds  on  which  he  relied,  and  the 
Governor  appeared  to  be  inclined  to  grant  a  respite. 
Mr.  Blunt  afterwards  appeared  before  him,  argued  strong- 
ly against  the  application,  and  seemed  to  remove  the  fa- 
vorable impression  Mr.  Clinton  had  made.  When  he 
learned  this,  he  the  next  day  attended  before  the  Gov- 
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ernor,  and  presented  his  side  of  the  case  stronger  than 
ever,  and  removed  the  impression  Mr.  Blunt  had  cre- 
ated  by  his  interference.     Mr.  Blunt  again  attended 
before  the  Governor,  and  opposed  Mr,  Clinton's  appli- 
cation with  renewed  zeal,  and  so  far  destroyed  the  fa- 
vorable impression  he  had  made  the  preceding  day  that 
the  Governor  decided  to  deny  Mr.  Clinton's  application. 
On  the  day  next  ensuing  Mr.  Clinton  appeared  before 
him,  just  as  though  he  had  made  no  adverse  decision, 
and  argued  the  case  with  greater  zeal  than  ever,  on  ac- 
count of  the  persistent  and  continuous  interference  of 
the  District  Attorney.     Mr.  Clinton  apparently  succeed- 
ed, but  afterwards  Mr.  Blunt  appealed  to  the  Governor 
with  merciless  pertinacity,  and  succeeded  in  undoing  all 
Mr.  Clinton  had  accomplished,  and  again  the  Governor 
announced  an  adverse  decision.     Nothing  daunted,  Mr. 
Clinton  attended  before  the  Governor  on  the  ensuing: 
day,  and  argued  his  application  the  same  as  if  that  were 
the  first  time  he  had  presented  it  to  him.     Again  the 
Governor  appeared  to  turn  around,  and  it  seemed  as 
though  he  were  on  the  ver}^  brink  of  granting  the  respite. 
Then  the  District  Attorney  (as  on  all  occasions  in  Mr. 
Clinton's  absence)  renewed  his  opposition  and  turned 
the  Governor  around  once  more,  and  again  he  announced 
the  refusal  of  Mr.  Clinton's  application.     But  if  Mr. 
Blunt  thought  he  could  wear  out  Mr.  Clinton  he  was 
quite  mistaken,  for  he  renewed  his  onset  upon  the  Gov- 
ernor as  though  he  had  not  decided  his  application  ad- 
versely, and  as  if  he  had  never  given  even  an  intimation 
that  he  had  ever  reached  any  conclusion  as  to  whether 
he  would  grant  or  refuse  it.     Mr.  Clinton  appeared  to 
have  the  usual  success;  and  Mr.  Blunt  followed  with  his 
usual  success  in  undoing  all  Mr.  Clinton  had  done,  and 
in  obtaining  another  decision  denying  his  application. 
On  Thursday  forenoon,  the  day  before  the  execution 
was  to  take  place,  Mr.  Blunt  left  Albany  for  New  York 
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with  the  last  and  final  decision  of  the  Governor  den}^- 
ing  Mr.  Clinton's  application  for  a  respite.  Mr.  Blunt 
reached  New  York  late  that  evening.  The  sheriff  was 
duly  informed  of  the  Governor's  refusal  to  interfere, 
and  the  execution  was  to  take  place  early  the  next  day. 
Everything  was  in  readiness. 

All  further  effort  on  behalf  of  poor  Grunzig  seemed 
to  be  hopeless.  That  during  the  next  day  he  must  die 
an  ignominious  death  upon  the  scaffold  seemed  abso- 
lutely certain. 

The  New  York  Daily  Times  of  Friday,  January  30, 
1852,  in  an  article  headed  "  The  Execution  of  Grunzig," 
said  : 

''  Yesterday  afternoon  we  visited  the  cell  of  Otto  Grun- 
zig, the  condemned  criminal,  and  found  him  kneeUng  beside 
his  bed  praying  fervently  to  his  Maker.  He  also  wept  bit- 
terly, as  he  now  believes  there  is  no  possible  chance  for  a 
reprieve  or  any  further  respite  from  the  Executive  of  the 
State.  During  the  day  the  wretched  man  was  visited  by 
several  German,  French,  and  Spanish  friends,  who  seemed 
to  feel  deeply  for  him.  Rev.  Dr.  Verren  and  Mr.  Camp, 
of  Franklin  Street  Church,  also  passed  several  hours  with 
the  doomed  man,  and  prayed  with  him  alternately.  Last 
evening  Sheriff  Carnly,  accompanied  by  Under-sheriff  Mc- 
Donough  and  his  deputy,  William  H.  Stogdill,  again  went 
to  see  him,  and  found  him  walking  the  floor  of  his  cell  in 
great  distress.  The  sheriff  kindly  requested  him  to  prepare 
to  meet  his  God,  as  there  was  no  expectation  of  his  life  being 
further  extended  by  the  Governor,  who  will  not  interfere 
after  the  Court  of  Appeals  have  refused  an  application  for 
a  new  trial  and  Judge  Harris  having  refused  a  stay  of  pro- 
ceedings." 

The  New  York  Herald  of  the  same  day,  in  an  article 
headed  "  The  Execution  To-day  of  Otto  Grunzig  for 
the  Murder  of  His  Wife,"  said  : 
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"  Up  to  a  late  hour  last  evening  the  fate  of  Otto  Grunzig, 
sentenced  to  be  executed  this  day  for  the  murder  of  his 
wife  by  poison,  appeared  inevitable  ;  the  last  flickering  hope 
had  almost  vanished,  and  naught  was  left  for  this  unfortu- 
nate man  but  to  meet  the  terrible  and  fatal  consequences 
of  the  law.  The  Rev.  Mr.  Verren  arrived  from  Albany  on 
Wednesday  night,  having  visited  Governor  Hunt  in  behalf 
of  the  prisoner,  with  a  view  of  obtaining  a  further  respite. 
The  reverend  gentleman  states  that  he  was  received  by  the 
Governor  with  marked  attention,  to  whom  many  facts  and 
aflidavits  were  submitted,  both  by  himself  and  the  German 
delegations  from  this  city,  on  the  part  of  Grunzig.  The 
Governor,  after  examining  the  documents,  intimated  that 
no  hope  could  be  entertained  for  any  further  interference 
on  his  part.  During  the  day  (yesterday)  Sherijff  Carnly 
telegraphed  a  communication  to  the  Governor,  with  a  view 
of  ascertaining  if  there  was  any  ground  to  hope  for  a  further 
respite.  The  Governor  in  answer  to  the  despatch,  late  in 
the  afternoon,  addressed  the  sheriff,  stating  that  no  further 
reprieve  would  be  granted  by  him.  The  Rev.  Mr.  Verren 
likewise  received  a  telegraphic  despatch  from  Mr.  Clinton, 
setting  forth  that  any  further  interference  in  the  case  of 
Grunzig  was  hopeless." 

Mr.  Clinton  did  not  leave  Albany  on  Thursday  with 
Mr.  Blunt.  He  thought  that  perhaps  there  was  one 
chance  in  ten  thousand  that  he  might  do  something 
after  Mr.  Blunt  had  gone,  and  he  took  that  chance. 
The  day  wore  away,  and  he  was  unable  to  perceive  a 
ray  of  hope.  Early  in  the  evening  he  met  E.  D.  Mor- 
gan, then  State  Senator  (afterwards  Governor  and  Unit- 
ed States  Senator),  and  one  or  two  others  prominent 
in  I^ew  York  politics.  They  told  him  that  they  were 
to  meet  the  Governor  at  a  social  entertainment  during 
the  evening.  He  urged  them  to  exert  their  utmost  in- 
fluence with  the  Governor,  and  get  him,  if  possible,  even 
then  to  grant  a  respite.    They  promised  to  do  so.    That 
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evening  was  an  anxious  one  for  Mr.  Clinton ;  slowly  it 
passed  away.  Late  at  night,  before  he  retired,  he  had 
assurances  that  the  Governor  would,  early  in  the  morn- 
ing, telegraph  the  sheriff  not  to  proceed  with  the  exe- 
cution, as  he  had  granted  a  respite.  The  following 
morning  Mr.  Clinton  was  up  early,  and  learned  that  the 
Governor  had  so  telegraphed. 

The  following  telegram  from  the  Governor  was  re- 
ceived by  Sheriff  Carnly  between  nine  and  ten  o'clock 
in  the  morning : 

"  Albany,  January  80,  1852. 
"Thomas  Carnly,  Sheriff: 

"  It  appears  that  Margaretta,  the  concubine  of  Grunzig, 
has  made  a  confession  at  the  last  moment,  which  is  said  to 
change  the  posture  of  the  case.  For  the  purpose  of  making 
a  further  investigation  I  have  granted  Otto  Grunzig  a  respite 
of  four  weeks.     Acknowledge  this. 

"Washington  Hunt." 

Thick  and  fast  flew  the  telegrams  from  Albany  to 
New  York  and  from  New  York  to  Albany.  The  sheriff 
telegraphed  the  Governor,  asking  if  the  telegram  he  had 
received  as  to  the  respite  was  genuine.  The  sheriff  tele- 
graphed Mr.  Clinton,  making  the  same  inquiry.  He 
telegraphed  the  sheriff  that  the  respite  had  been  grant- 
ed, and  that  the  telegram  of  the  Governor  was  genuine. 
How  many  telegrams  the  sheriff  sent  to  Mr.  Clinton, 
and  how  many  it  was  necessary  for  him  to  send  to  the 
sheriff,  assuring  him  that  the  previous  telegrams  re- 
ceived by  him  from  Mr.  Clinton  were  genuine,  he  can- 
not remember.  How  many  telegrams  Mr.  Blunt  sent  to 
Albany,  inquiring  if  the  astounding  news  as  to  the  res- 
pite was  true,  and  how  many  he  received  in  return,  Mr. 
Clinton  is  unable  to  state.  The  telegrams  sent  to  Al- 
bany by  the  newspapers,  making  inquiry  on  this  point, 
and  the  telegrams  sent  in  answer,  were  numerous.     The 
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most  astonished  man  in  ]N"e\v  York  City  that  forenoon 
was  Nathaniel  Bowditch  Blunt ;  he  was  dumfounded  ! 
However  much  for  a  time  he  doubted  the  news  of  the 
respite,  painfully  and  slowly  he  reached  the  conclusion 
that  the  news  was  actually  true.  His  daily  efforts  be- 
fore the  Governor,  and  his  daily  success  in  obtaining 
from  him  a  decision  denying  Mr.  Clinton's  applications 
for  a  respite,  had  all  been  in  vain.  Even  his  last  triumph 
the  day  before,  in  obtaining  from  the  Governor  his  last, 
final,  and  irrevocable  decision  that  he  would  not  grant  a 
respite,  had  come  to  naught.  The  execution  did  not  pro- 
ceed. The  community  generally  manifested  a  lively  in- 
terest in  the  case,  but  the  rejoicings  among  the  great 
mass  of  German  citizens  were  unbounded. 


CHAPTER  XV 

CASE   OF    OTTO   GKUNZIG   (CONTINUED) 

Earnest  Appeal  of  Mr.  Clinton  on  Behalf  of  Grunzig  for  Executive 

Clemency. 

On  the  19th  of  February,  1852,  Mr.  Clinton  addressed 
the  Governor  as  follows  : 

"  Otto  Grunzig,  as  your  Excellency  is  aware,  was  tried 
in  the  Court  of  Oyer  and  Terminer  of  the  city  of  New 
York,  in  November  last,  for  the  murder  of  Victor! ne 
Grunzig,  his  wife.  On  the  third  day  of  the  trial  the  case 
was  submitted  to  the  jurj^,  who,  after  being  out  two  days, 
as  I  am  informed,  rendered  a  verdict  of  guilty.  He  was 
sentenced  to  be  executed  on  the  23d  of  January  last. 
About  two  weeks  before  the  time  appointed  for  the  exe- 
cution I  was  applied  to  on  behalf  of  the  unfortunate 
man  to  act  as  his  Counsel.  Upon  the  earnest  solicitation 
of  numerous  friends,  who,  from  considerations  of  hu- 
manity no  less  than  public  justice,  had  espoused  his 
cause,  I  consented  to  act  in  his  behalf.  Upon  examining 
the  minutes  of  the  evidence  on  the  trial  I  was  astonished 
to  find  that  a  conviction  had  been  obtained  in  a  capital 
case  upon  evidence  so  weak  and  inconclusive.  I  am 
fully  aware  that  in  criminal  cases  the  Courts  have  no 
powder  to  grant  new  trials  upon  the  ground  that  the  ver- 
dict is  against  the  weight  of  evidence.  It  was  useless  to 
move  before  the  Courts  for  relief  upon  the  ground,  even 
though  it  were  as  palpable  as  the  sun  at  noonday,  that 
the  jury  had  wholly  set  at  naught  the  evidence  and 
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turned  a  deaf  ear  to  the  rules  of  law  in  criminal  cases, 
which  are  the  safeguard  of  the  community. 

"  I  found,  however,  that  during  the  progress  of  the 
trial  the  Counsel  for  the  prisoner  had  taken  various  excep- 
tions to  the  rulings  of  the  Court  upon  questions  of  law. 
It  was  the  prisoner's  right  to  move  for  a  writ  of  error, 
with  a  stay  of  proceedings,  for  the  purpose  of  having 
those  points  reviewed  by  an  Appellate  Court.  I  applied 
to  your  Excellency  for  a  respite  for  one  week,  which  you 
granted,  to  enable  me  to  make  this  motion.  The  points 
embraced  in  the  Bill  of  Exceptions  were  argued  by  my- 
self on  behalf  of  the  defendant,  and  N.  B.  Blunt  on  be- 
half of  the  people,  on  the  30th  day  of  January  last, 
before  the  Hon.  Ira  Harris,  one  of  the  most  able  and  dis- 
tinguished Judges  upon  the  Bench  of  this  State.  On 
the  following  Monday  the  Judge,  after  a  careful  and 
thorough  examination  of  the  authorities  cited,  denied  the 
motion.  Although  he  was  of  opinion  that  some  of  the 
evidence  taken  on  the  trial  was  inadmissible,  3^et,  as  it 
"was  not  embraced  in  the  exceptions  taken,  he  held  there 
was  nothing  before  him  on  Avhich  he  could  allow  the 
writ. 

*'  At  this  point  a  delegation,  sent  by  a  large  number  of 
our  German  citizens,  arrived  in  Albany,  bringing  with: 
them  a  number  of  affidavits  tending  to  show  that  Mar- 
garetta  Lohrenz,  unknown  to  Grunzig,  had  administered 
poison  to  the  deceased.  After  consulting  with  the  At- 
torney-General of  the  State  1  laid  these  affidavits  before 
you,  and,  in  conjunction  with  the  German  committee, 
earnestly  solicited  you  to  grant  a  further  respite,  in  order 
that  the  extraordinary  and  startling  facts  disclosed  in 
these  affidavits  might  be  fully  investigated.  Late  on 
Thursday — the  day  previous  to  that  then  fixed  for  the 
execution — I  received  a  telegraphic  despatch  from  New 
York,  stating  that  this  woman  was  on  her  way  to  Alba- 
ny.    This  despatch  was  soon  after  laid  before  you.     On 

10 
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the  next  morning  a  respite  of  four  weeks  was  signed, 
and  the  sheriff  advised  of  its  contents  by  telegraph. 
Immediately  after  the  return  of  Margaretta  to  the  City 
of  New  York  she  was  arrested.  You  will  recollect  that, 
after  the  respite  was  signed,  you  requested  me  to  go  on 
with  the  investigation  respecting  Margaretta,  in  conjunc- 
tion with  the  District  Attorney ;  or,  at  all  events,  you 
expressed  a  desire  that  Mr.  Blunt  and  myself  should  both 
be  present  at  the  investigation.  Actuated  by  this  re- 
quest on  your  part,  having  been  informed  of  the  time 
fixed  for  the  commencement  of  this  proceeding,  I  at- 
tended, in  company  with  one  of  the  Counsel  associated 
with  me  in  this  case,  before  the  magistrate,  when  I  was 
informed  by  him  that  the  investigation  was  private,  and 
that  he  could  not  permit  the  Counsel  of  Grunzig  to  at- 
tend it — at  all  events,  not  at  that  time.  Since  then  I 
have  several  times  spoken  to  the  magistrate  upon  the 
subject,  and  have  been  told  that  the  investigation  was 
still  private.  Whether  it  is  yet  finished  I  am  not  in- 
formed. Your  Excellency  will  recollect  that  when  I 
saw  you  last  you  requested  me  not  to  delay  an}'^  applica- 
tion I  might  subsequently  make  to  you  as  the  previous 
application  had  been  delayed.  I  promised  to  comply 
with  your  request  in  this  particular.  I  accordingly  sub- 
mit this  application,  with  the  accompanying  affidavits, 
at  the  earliest  day  practicable  consistent  with  a  proper 
regard  to  the  thoroughness  of  the  investigation  intended 
to  be  made.  I  regret  exceedingly  that  I  have  not  been 
permitted  to  attend  the  investigation  commenced  by  Mr. 
Blunt,  so  that  that  investigation  and  the  one  instituted 
by  the  friends  of  Grunzig  might  be  blended  into  one, 
and  conducted  in  that  public  manner  best  calculated  to 
elicit  the  truth  and  promote  the  ends  of  justice.  Yet  I 
am  bound  to  presume  that  the  learned  District  Attorney, 
in  prescribing  a  different  course,  was  governed  by  high 
considerations  of  public  duty.     I  am  sure  the  intelligent 
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and  very  able  magistrate  (Justice  Osborne),  before  whom 
the  proceeding  has  been  pending,  has  not  intended  to 
embarrass  the  case  of  Grunzig. 

"  Still  I  cannot  resist  the  conviction  that  such  is  the 
effect,  to  a  greater  or  less  extent,  of  making  an  investi- 
gation private,  if  that  proceeding  is  to  have  any  influ- 
ence in  determining  whether  Grunzig  shall  die  upon  the 
gallows,  especially  when  you  consider  the  shortness  of 
the  respite  granted  by  your  Excellency.  His  case  must, 
therefore,  necessarily  be  presented  to  you  upon  exjparte 
affidavits.  This  course  has  been  forced  upon  his  friends. 
They  desired  publicity ;  the  other  side  coveted  privacy. 
Before  referring  you  to  the  facts  disclosed  in  the  affi- 
davits now  submitted,  I  take  the  liberty  of  asking  your 
attention  to  some  of  the  leading  features  of  the  case 
presented  by  the  evidence  upon  the  trial  of  the  cause. 
The  prisoner  had  been  in  this  country  about  two  years 
w^hen  his  wife,  a  French  woman,  arriv^ed  upon  our 
shores.  She  found  him  living  with  Margaretta  Lohrenz. 
From  this  time  to  the  decease  of  his  wife  I  believe 
Grunzig  was  desirous  of  extricating  himself  from  the 
entangling  connection  he  had  formed  with  Margaretta, 
and  by  constancy  and  devotion  to  his  lawful  wife  atone 
for  his  previous  faults.  The  illness  of  Mrs.  Grunzig 
commenced  on  the  31st  day  of  July  last  and  terminated 
fatally  on  the  10th  day  of  August. 

"  It  is  unnecessary  for  me  to  quote  to  your  Excellency 
the  familiar  rule  of  law  which  lies  at  the  very  foun- 
dation of  our  criminal  jurisprudence,  that  the  corpus 
delicti — the  body  of  the  offense — must  be  first  proven 
before  the  law  will  sanction  any  conviction.  I  shall  not 
trouble  you  with  a  citation  of  authorities  to  establish 
that  proposition — no  one  can  dispute  it.  The  prisoner 
was  indicted  for  causing  the  death  of  his  wife  by  poison ; 
and  yet,  as  I  read  the  evidence,  there  was  no  proof  before 
the  jury  that  the  deceased  died  from  poison.    The  cause  of 
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death  in  this  case  was  purely  a  medical  question.  From 
necessity  it  could  only  be  proven  by  inedical  men.  To 
prove  the  cause  of  death  the  prosecution  introduced 
four  medical  witnesses — Drs.  Louderman,  Legrand,  Car- 
nochan,  and  Professor  Reid.  Dr.  Louderman  was  called 
to  attend  the  deceased  on  the  first  day  of  her  sickness, 
and  continued  his  visits  until  the  fifth  day,  when  Dr. 
Legrand  was  substituted,  who  visited  the  patient  down 
to  the  hour  of  her  death.  Dr.  Louderman  thought  her 
symptoms  suspicious.  When  asked  whether  poisoning 
was  the  cause  of  death,  he  stated  :  '  The  symptoms  were 
highly  suspicious  of  poison,  but  could  not  say  with  any 
certainty.'  Dr.  Legrand  stated  that  during  the  time 
he  attended  her  he  never  suspected  she  was  poisoned; 
that  her  complaint,  as  he  supposed,  was  inflammation 
of  the  stomach  and  bowels ;  that  he  treated  her  for  that 
complaint ;  that  he  gave  a  certificate  that  such  was  the 
cause  of  death.  Dr.  Carnochan,  who  performed  the  2>ost- 
morterrh  examination,  testified,  in  substance,  that  in- 
flammation caused  the  death,  but  distinctly  stated  that 
he  could  not  tell  whether  thcdt  injlammation  was  produced 
hy  poison  or  not. 

"Professor  Reid  testified  that  he  analyzed  parts  of 
the  body  of  the  deceased,  consisting  of  the  stomach,  with 
some  fluid  said  to  be  a  part  of  the  contents,  the  heart,  a 
portion  of  the  liver,  and  part  of  the  lungs — that  in  these 
he  found  no  arsenic.  He  stated,  however,  that  he  subse- 
quently subjected  to  a  chemical  analysis  other  portions  of 
the  body,  consisting  of  the  whole  liver,  all  of  the  intes- 
tines, the  spleen,  the  other  kidney,  and  the  other  portions 
of  the  lungs.  He  says  that  he  heated  these  parts  with 
sulphuric  acid  for  the  purpose  of  destroying  the  organic 
matter,  then  burned  the  substance,  which  generated  hy- 
drogen gas ;  the  gas  was  inflamed,  and  upon  intercept- 
ing the  flame  with  a  clean  porcelain  vessel  a  slight 
indication  was  given  to  the  porcelain  which  he  supposed 


MR.  Clinton's  appeal  for  executive  clemency    149 

was  given  by  arsenic,  but  the  quantity  was  so  small  he 
could  not  say  whether  it  was  arsenic  or  not.  The  pro- 
fessor afterwards,  when  asked  how  much  arsenic  was 
here  discovered,  if  any,  answered  : '  Perhaps  tlie  millionth 
part  of  a  grain^ 

"  This  is  the  evidence  given  by  the  prosecution  to 
prove  the  cause  of  death.  This  evidence,  taken  in  its 
worst  possible  aspect  for  the  prisoner,  even  though  sub- 
ject to  no  qualification,  establishes  nothing  more  than  a 
suspicion  that  poison  was  the  cause  of  death.  All  the 
medical  witnesses  agreed  in  the  opinion  that  the  symp- 
toms of  the  patient  shown  were  common  to  diseases 
other  than  those  occasioned  by  poison.  Not  one  of 
these  witnesses  would  hazard  his  professional  reputation 
by  expressing  even  the  helief  that  Victorine  Grunzig  came 
to  her  death  hy  poison.  To  call  this  proof  in  the  legal 
acceptance  of  the  term,  would  be  a  desecration  of  the 
word.  You  would  search  the  annals  of  the  criminal 
courts  of  our  State  in  vain  for  another  instance  of  a 
conviction  for  murder  by  means  of  poison  where  there 
was  no  proof  that  the  death  of  the  deceased  was  produced 
hy  poison. 

"  The  next  point  to  which  I  invoke  your  attention  is 
the  insufficiency  of  the  proof  of  the  defendant's  agency 
in  administering  the  poison,  even  supposing  the  death 
to  have  resulted  from  that  cause.  The  main  circum- 
stances adduced  on  the  trial  were : 

"  1.  That  about  two  grains  of  arsenic  were  detected 
in  a  paper  of  sugar  found  upon  the  mantel-piece  sev- 
eral days  (eight,  I  believe)  after  the  death  of  Mrs. 
Grunzig. 

"  2.  That  upon  the  floor  being  scraped  after  her  death 
about  half  a  grain  of  arsenic  was  found  in  the  scrapings. 

"  3.  It  was  stated  by  two  of  the  witnesses  that  Mrs. 
Grunzig  expressed  a  suspicion  during  her  sickness  that 
she  had  been  poisoned  by  her  husband.     These  circum- 
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stances  unexplained,  at  the  worst,  make  out  nothing 
more  than  a  case  of  suspicion.  A  full  explanation,  how- 
ever, is  found  in  the  fact  that  the  prisoner  himself  was 
attacked  with  the  same  kind  of  sickness  as  his  wife,  and 
at  the  same  time.  His  symptoms  were  the  same  as  hers. 
Here,  then,  is  not  even  a  preponderance  of  probabilities 
in  favor  of  the  theory  of  the  guilt  of  the  accused.  The 
rule  of  evidence  applicable  is  thus  stated  by  one  of  the 
best  elementary  writers : 

"  '  The  distinction  between  ^/V^^^jt^roo/"  and  mere  preponder- 
ance of  evidence  is  in  its  application  very  important.  In 
all  criminal  cases  whatsoever  it  is  essential  that  the  guilt  of 
the  accused  should  he  fully  proved ;  neither  a  mere  prepon- 
derance of  evidence,  nor  any  weight  of  preponderant  evi- 
dence is  sufficient  for  the  purpose,  unless  it  generate  full 
belief  of  the  fact  to  the  exclusion  of  all  reasonable  doubt.'' 

"  I  will  call  your  attention  to  two  other  rules  of  evi- 
dence laid  down  by  the  same  writer,  either  of  which 
shows,  beyond  all  controversy,  that  the  conviction  in 
this  case  was  contrary  to  the  well-settled  law  of  the 
land.  The  first  is :  'It  is  essential  that  the  circum- 
stances should  be  of  a  conclusive  nature  and  tendency.' 
And  the  second  is :  'It  is  essential  that  the  circum- 
stances should  to  a  moral  certainty  actually  exclude 
every  other  hypothesis  than  the  one  proposed  to  be  proved.^ 

"  In  reference  to  the  last  rule  all  the  physicians  stated 
that  the  symptoms  of  the  deceased  were  consistent  with 
the  theory  that  her  death  was  the  result  of  inflamma- 
tion not  caused  by  poison.  While  one  of  the  physicians 
who  attended  her  through  her  illness  thought  it  might 
be  caused  by  poison,  the  other  never  even  suspected  any- 
thing of  the  kind,  and  certified  that  the  cause  of  death 
was  inflammation  of  the  bowels  and  stomach.  The 
post-mortem  examination  showed  no  poison ;  the  first 
analyzation  of  the  parts  of  the  body  detected  no  poison ; 
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and  it  was  not  until  after  the  body  had  been  disinterred 
and  subjected  to  a  second  analyzation  that  the  possi- 
bility of  there  being  a  millionth  part  of  a  grain  of  ar- 
senic was  shown  ;  and  Professor  Reid  would  not  hazard 
an  opinion  as  to  this  vdllionih  jpart.  Were  we  to  con- 
cede that  the  death  was  the  result  of  poison,  the  circum- 
stances proven  do  not  show  within  any  of  the  rules 
above  quoted  that  it  was  administered  by  Grunzig. 
There  is  no  preponderance  of  circumstances  even  point- 
ing to  such  a  conclusion.  I  cannot  understand  how  any 
sane  mind  can  believe  that  the  circumstances  proved 
'  to  a  moral  certainty^  exclude  every  other  hypothesis ' 
than  that  of  the  guilt  of  the  prisoner.  At  the  worst, 
they  are  quite  as  consistent  with  his  innocence,  and  I 
think  infinitely  more  so. 

"  That  the  learned  District  Attorney  differs  with  mo 
in  regard  to  the  merits  of  the  case  I  am  fully  aware. 
The  Attorney-General,  however,  the  first  law  officer  of 
the  State,  who  is  by  statute  the  official  adviser  of  your 
Excellency  in  these  cases,  after  a  careful  examination 
of  the  evidence,  has  officially  advised  you  that  in  his 
judgment  the  conviction  of  Grunzig  was  a  weak  and 
dangerous  one^  and  that  the  case  is  a  proper  one  for  the 
interposition  of  Executive  clemency. 

"  The  opinion  of  the  Judges  of  the  Court  of  Appeals 
upon  the  points  embraced  in  the  Bill  of  Exceptions 
cannot  be  cited  to  show  that  the  verdict  was  in  accord- 
ance with  the  weight  of  evidence.  That  opinion  was 
directed  solely  to  the  questions  of  law  arising  in  the 
case.  I  allude  to  this  here  to  prevent  all  misconstruc- 
tions. The  weakness  of  the  case  proved  on  the  trial  of 
Grunzig,  taken  in  connection  with  the  overwhelming 
proof  against  Margaretta  contained  in  the  affidavits  now 
submitted,  leaves  no  doubt  in  my  mind  of  the  entire  in- 
nocence of  Grunzig. 

"  No  sooner  had  Mrs.  Grunzig  arrived  in  this  country 
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than  Margaretta  was  seized  with  desperation  almost 
amounting  to  frenzy  at  the  idea  that  the  lawful  wife  of 
her  paramour  was  about  to  supplant  her  and  put  an  end 
to  the  guilty  connection  previously  subsisting  between 
them.  She  first  threatened  to  poison  herself  and  Grun- 
zig,  proclaiming  in  her  wild  fury  that  the  society  of  the 
man  which  was  lost  to  her  should  not  be  enjoyed  by 
another.  (See  aifidavit  of  Maria  Beck.)  As  early  as 
June  last  it  would  seem  that  she  first  attempted  to 
poison  Grunzig,  and  in  the  recklessness  of  desperation — 
the  offspring  of  crime — acknowledged  the  fact  to  Mr.  and 
Mrs.  Renner,  but,  upon  their  remonstrance,  relented  and 
threw  away  the  balance  of  the  poison  with  which  she 
had  designed  to  murder  her  lover.  (See  affidavits  of 
Mr.  and  Mrs.  Kenner.)  Thus  much  Margaretta  evinced 
of  her  murderous  design  before  Grunzig  commenced 
living  with  his  wife  for  the  last  time.  When  she  saw 
that  Grunzig  was  resolved,  at  all  hazards,  to  sever  his 
connection  with  herself,  and  for  the  future  concentrate 
all  his  affections  and  attentions  upon  his  lawful  wife, 
her  desperation  knew  no  bounds ;  she  resolved  to  vent 
her  malice  alike  upon  Grunzig  and  his  wife.  Grunzig 
had  hired  a  portion  of  the  premises  No.  105  Eldridge 
Street  for  himself  and  wife.  Two  weeks  afterwards 
his  wife,  who  had  been  living  in  the  country  most  of  the 
summer,  joined  him.  The  day  or  the  day  after  the 
commencement  of  Mrs.  Grunzig's  illness  Margaretta 
was  seen  to  enter  his  dwelling  clandestinely  through 
the  window.  (See  affidavit  of  Joseph  Hoffman.)  On 
the  31st  of  July  Mrs.  Grunzig  had  a  violent  quar- 
rel with  Margaretta,  and  ordered  her  out  of  her 
house.  Margaretta  was  very  violent,  and  demanded 
some  money  from  Grunzig — seized  a  piece  of  iron,  and 
threatened  to  beat  Mrs.  Grunzig,  who,  being  greatly 
alarmed,  at  once  called  on  her  friend  Mrs.  Z.  C.  Zender, 
and  stated  that  she  was  afraid  to  go  back  to  her  own 
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house,  where  she  expected  to  encounter  Margaretta ; 
asked  Mrs.  Zender  to  accompany  her.  Upon  arriving 
there  Mrs.  Zender  saw  Margaretta  in  Mr.  Grunzig's^ 
bedroom,  in  one  corner,  rustling  some  papers.  Tliat 
night,  after  taking  her  supper,  Mrs.  Grunzig  was  seized 
with  illness,  as  she  informed  Mrs.  Zender  the  next  day. 
(See  affidavit  of  Mrs.  Zender.)  This  illness  proved  fatal. 
At  about  the  same  time  Grunzig  was  attached  with  the 
same  species  of  sickness^  accompanied  hy  the  same  symp- 
toms (see  particularly  the  affidavit  of  Mr.  Beck,  who 
describes  the  interview  he  had  with  them  when  he 
called  and  found  them  sick  and  in  bed),  each  having 
been  vomiting  profusely,  as  the  appearance  of  the  room 
indicated,  and  as  both  informed  him.  (See,  also,  affidavit 
of  Dr.  Zender,  who  says  that  Mrs.  Grunzig  informed  him 
that  her  husband  had  the  same  kind  of  sickness  as  herself.) 
It  was  well  known  to  Mrs.  Grunzig  before  her  attack 
that  it  was  the  current  report  in  the  neighborhood  that 
Margaretta  had  threatened  to  give  her  something  to 
make  her  swell.  (See  affidavits  of  Dr.  Zender  and  Mrs. 
Zender.)  Again,  during  the  illness  of  Mrs.  Grunzig, 
Margaretta  distinctly  admitted  in  substance  that  she  had 
poisoned  or  would  poison  Mrs.  Grunzig.  (See  affidavit 
of  Cecilia  Wild.)  It  has  been  urged  by  some  that  Grun- 
zig concealed  from  his  wife  his  suspicion  that  Margaretta 
had  administered  poison,  and  that  therefore  these  newly 
discovered  facts  tend  to  implicate  him.  Such  is  not 
the-  case.  He  and  his  wife  both  thought  that  Mar- 
garetta was  guilty.  Grunzig  so  expressed  himself  to  Dr, 
Zender  in  presence  of  his  wife.  (See  affidavit  of  Dr. 
Zender.) 

"  I  respectfully  submit  to  you  that,  taking  the  evidence 
upon  the  trial  and  these  affidavits  together,  there  is 
nothing  to  implicate  Grunzig  in  the  awful  crime  of 
which  he  has  been  convicted.  I  have  called  your  at- 
tention to  a  few  of  the  leading  facts  set  forth  in  the  ac- 
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companjing  aiRdavits.  I  entreat  you  to  examine  them 
closely.  I  cannot  for  a  moment  doubt  that  you  will  feel 
impelled  by  a  strong  sense  of  duty  to  interpose  Execu- 
tive clemency  in  behalf  of  this  unhappy  man.  It  is 
earnestly  solicited  of  you  in  behalf  of  his  friends,  not  be- 
cause they  would  shield  a  culprit  from  justice — God  for- 
bid ! — but  because  they  believe  him  innocent.  Appeals 
made  on  this  ground  are  entitled  to,  and  doubtless  will 
receive  at  your  hands,  a  most  respectful  consideration. 
Thousands  upon  thousands  of  our  citizens — Germans, 
Frenchmen,  and  Americans  by  birth — respond  to  the 
call  of  humanity,  as  personated  in  the  cause  of  this  man 
in  his  desolation,  and,  with  the  purity  of  motive  and  the 
enthusiasm  incident  to  a  righteous  cause,  implore  you  to 
stay  the  hand  of  the  public  executioner.  They  implore 
you  to  see  to  it  that  the  law  be  not  dyed  in  innocent 
blood.  We  ask  you  to  commute  the  sentence  of  this 
man,  not  doubting  that  the  facts  which  will  hereafter 
come  to  light  (if  you  are  not  already  convinced)  will 
demonstrate  to  you  beyond  all  peradventure  his  entire 
innocence.  If  you  will  not  commute  the  sentence,  we 
ask  you  to  grant  a  respite  long  enough  to  enable  a  mo- 
tion for  a  new  trial  to  be  made  on  the  ground  of  newly 
discovered  evidence. 

"  I  am  satisfied  that  the  execution  of  this  man  w^ould 
inflict  a  blow  upon  the  administration  of  justice  from 
which  it  could  scarcely  recover  in  our  day.  Such  a 
scene — the  execution  of  an  innocent  man — may  God 
spare  us  from  witnessing. 

''  In  the  name  of  Justice — in  the  name  of  law — I  say, 
will  your  Excellency  refuse  to  stand  between  a  fellow- 
being  and  eternity,  when  the  first  law  officer  of  the 
State  tells  you  that  the  conviction  of  that  man  was 
wectk  and  dangerous  f  No!  no!  I  will  not  believe  it. 
Humanity  shudders  at  the  idea  !  When  I  last  saw  you 
I  expressed  my  belief  in  the  innocence  of  my  client. 
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Subsequent  developments  have  placed  that  belief  on  a 
firm  foundation.  The  day  prior  to  your  last  interposi- 
tion I  gave  up  all  hopes  of  further  interference  on  your 
part.  Upon  the  wings  of  lightning  the  awful  tidings 
were  sent  to  Grunzig.  His  every  earthly  prospect  was 
buried  in  the  future,  which  seemed  enshrouded  in  fear- 
ful gloom,  unrelieved  by  one  faint,  glimmering  ray  of 
hope.  There  was  one  friend  with  whom,  in  that  awful 
moment,  he  communed  in  the  fulness  of  confidence. 
That  friend  was  a  man  of  God,  selected  by  him  when 
overtaken  in  his  calamities  as  his  spiritual  adviser. 
When  but  a  few,  a  very  few  short  hours,  as  he  believed, 
separated  him  from  a  felon's  grave,  he  said,  in  substance : 
*I  am  innocent  of  the  crime,  the  atrocious  crime,  of 
which  I  have  been  convicted.  Death  has  no  terrors  for 
me.  The  day  will  come  and  that  speedily — perhaps, 
though,  after  my  ashes  shall  have  mingled  with  their 
mother  earth — when,  this  deed  of  death  laid  bare  to  pub- 
lic view,  you  and  the  community  shall  know,  aye,  'know 
that  I  am  no  murderer^ 

"  When  told  by  the  spiritual  adviser  of  Otto  Grunzig 
that  he  made  such  protestations  under  such  circum- 
stances— the  gallows  before  him,  the  grave  yawning  be- 
neath him,  the  Judgment-seat  of  Almighty  God  break- 
ing upon  his  spiritual  vision — I  thought  to  desert  him 
would  be  as  unprofessional  as  it  would  be  craven-hearted 
and  base.  I  resolved  to  devote  to  his  case  alL  the  assidu- 
ity and  energy  I  could  command,  equally  as  if  he  had 
been  pampered  in  the  lap  of  luxury,  or  ranked  among 
the  proudest  and  noblest  of  the  land,  instead  of  being  a 
poor  but  honest  and  industrious  mechanic,  with  naught 
to  console  him  in  his  extremity  save  his  own  innocence. 
I  commit  his  life,  sir,  to  your  hands,  fully  believing  that 
the  law  will  yet  triumph  and  that  humanity  will  not  be 
dishonored." 


CHAPTER  XVI 

CASE   OF   OTTO   GEUNZIG  (CONTINUED) 

Letters  of  District  Attorney  Blunt  and  Mr.  Clinton. — Decision  of  the 
Governor  upon  the  Appeal  for  Executive  Clemency. — The  Final 
Result. 

Public  opinion  seemed  to  be  strongly  in  favor  of 
Grunzig :  District  Attorney  Blunt  sought  to  turn  it  the 
other  way.  To  this  end,  with  characteristic  zeal,  he  pub- 
lished the  following  letters  in  the  New  York  Daily 
Times  of  February  24, 1852  : 

"  To  the  Editor  of  the  New  York  Daily  Times : 

"  Sir, — At  the  expense  of  some  considerable  portion  of 
your  columns,  but  as  a  matter  of  public  interest  and  public 
justice,  I  ask  the  insertion  of  the  accompanying  statement 
and  documents  in  relation  to  the  case  of  Otto  Grunziff.  On 
the  24th  day  of  November,  1851,  Otto  Grunzig  was  put  upon 
his  trial  in  the  Court  of  Oyer  and  Terminer  in  this  city, 
upon  an  indictment  charging  him  with  the  murder,  by  poison, 
on  the  11th  of  August,  1851,  of  his  wife,  Victorine  Grunzig. 
He  was  defended  by  E.  Blankman  and  P.  J.  Joachimson, 
Esqs.  After  a  trial  occupying  two  days,  the  jury,  charged 
with  the  decision  of  the  issue  involved,  retired,  and,  after  an 
absence  of  about  thirty -five  hours,  rendered  a  verdict  of 
*  GUILTY.'  From  the  time  of  their  leaving  the  bar  until  the 
final  verdict  was  pronounced,  the  jury,  as  I  was  afterwards 
informed,  stood  eleven  to  one  for  conviction.  They  were 
severally  asked  to  answer  to  their  verdict,  and  each  respond- 
ed'guilty.'  On  the  29th  day  of  November  the  prisoner 
was  sentenced  to  be  executed  on  the  23d  of  January,  and  the 
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Court  then  adjourned.  A  Bill  of  Exceptions  was  subse- 
quently prepared  by  the  Counsel,  a  copy  of  which  was  served 
upon  me  on  the  14th  day  of  December,  and  on  the  30th  day 
of  December  a  copy  of  amendments  to  the  proposed  Bill  of 
Exceptions  was  served  upon  the  Counsel  for  the  prisoner. 
From  that  time  until  the  20th  day  of  January  nothing  fur- 
ther transpired,  when,  being  called  to  Albany  by  public  en- 
gagements in  the  Court  of  Appeals,  and  a  letter  from  the 
Governor,  desiring  to  communicate  with  me  on  certain  mat- 
ters then  pending  before  him,  and  especially  the  case  of  An- 
tonio Lopez,  I  left  the  city  on  Tuesday  morning,  20th  of 
January,  arriving  at  Albany  about  5^  o'clock  p.m. 

"  On  my  arrival  at  Congress  Hall  I  was  surprised  to  find 
there  H.  L.  Clinton,  Esq.,  acting  as  Counsel  for  Grunzig,  and 
that  the  Governor  had,  in  accordance  with  the  law  to  that 
effect,  submitted  all  the  papers  in  the  case  to  the  Judges  of 
the  Court  of  Appeals,  including  a  voluntary  certificate  of  the 
Attorney-General,  given  not  at  the  request  of  the  Governor, 
but  at  the  solicitation  of  Mr.  Clinton.  Up  to  this  moment  I 
had  never,  directly  or  indirectly,  heard  of  any  pending  or 
contemplated  application  before  or  to  the  Governor. 

"  On  the  ensuing  (Wednesday)  morning  I  called  upon  the 
Governor  at  his  residence,  and  while  yet  in  conversation  with 
him  the  annexed  letter  from  the  Judges  of  the  Court  of  Ap- 
peals was  received,  and,  after  being  read  by  the  Governor, 
was  handed  to  me. 

"  Subsequently,  Mr.  Clinton  persisting  in  his  right  to  ap- 
ply for  a  writ  of  error,  notwithstanding  the  opinion  of  the 
Judges,  and  it  being  represented  to  the  Governor  that,  in 
consequence  of  hopes  having  been  held  out  to  the  prisoner, 
he  was  utterly  unprepared  for  the  awful  doom  impending 
over  him,  the  Governor,  late  on  Wednesday  evening,  deter- 
mined to  grant  a  reprieve  of  one  week,  and  it  was  arranged, 
with  the  approbation  of  Judge  Harris,  who  was  at  first  unwill- 
ing to  act,  that  the  application  for  the  writ  of  error  should 
be  argued  before  him  on  the  ensuing  Friday.  It  was  so  ar- 
gued, and  on  Monday  the  Judge  gave  his  verbal  decision  re- 
fusing the  writ. 
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*'  On  the  Sunday  evening  previous  several  gentlemen,  ap- 
pointed a  committee  at  a  public  meeting  in  this  city,  arrived 
in  Albany,  but  from  that  time  until  Wednesday,  the  28th  in- 
stant, I  was  not  advised  of  the  character  or  nature  of  the 
grounds  upon  which  further  interposition  was  asked.  Nay, 
although  at  the  request  of  the  Governor  I  was  then  re- 
maining in  Albany,  and  had  notified  one  of  the  committee 
on  Tuesday  that  the  Governor  would  meet  them  the  next 
day  and  desired  me  to  be  present,  I  was  rudely  refused  an 
opportunity  of  seeing  these  papers. 

*'0n  Tuesday  evening  Rev.  Mr.  Verren  arrived  from 
New  York,  and  although  he  well  knew  me  and  had  fre- 
quently spoken  to  me  before  on  the  subject  of  Carnal,  not 
one  word  was  interchanged  between  us  beyond  a  bow  of 
recognition  as  we  passed,  until  after  we  met  at  the  Execu- 
tive Chamber.  On  Wednesday,  about  10  a.  m.,  I  was  in  com- 
pany with  Hon.  John  McKeon  at  the  Governor's  Chamber, 
and  engaged  in  reading  the  affidavits,  when  the  committee 
was  announced.  I  immediately  signified  my  desire  to  with- 
draw, but  being  urged  by  the  Governor  and  by  a  mute  inti- 
mation from  Mr.  Lindenmiiller,  one  of  the  committee,  to 
remain,  I  partially  consented,  when  some  remarks  were 
made  by  Mr.  Clinton  of  so  offensive  a  nature  that  I  abruptly 
withdrew,  and  was  not  present  at  the  remainder  of  the  inter- 
view. Subsequently  I  was  sent  for  by  the  Governor,  and  on 
my  way  to  the  Executive  Chamber  I  was  for  the  first  time 
accosted  by  Hev.  Mr.  Verren.  He  deprecated  in  strong  lan- 
guage the  conduct  of  Mr.  Clinton,  and  appealed  to  me  ear- 
nestly to  interfere.  I  told  him  he  much  misunderstood  me 
if  he  supposed  that  I  should  be  swayed  by  any  personal 
feelings  ;  that  I  should  give  the  matter  a  fair  and  dispas- 
sionate consideration  ;  and  while  I  regretted  the  course  pur- 
sued by  the  friends  of  the  prisoner,  I  should  not  be  influenced 
by  any  conduct,  however  improper,  towards  myself.  After 
other  conversation  I  went  to  see  the  Governor,  and  after  ex- 
amining affidavits  submitted  I  advised  the  Governor  to  call 
in  to  his  assistance  some  disinterested  and  discreet  friends, 
and  to  be  governed  by  their  advice.     It  was  so  determined 
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upon,  and  I  left,  and  have  not  seen  the  Governor  since.  I 
subsequently  understood  that  the  Governor  had  submitted 
the  matter  to  Judge  Ruggles,  presiding  Judge  of  the  Court 
of  Appeals,  and  to  Governor  Marcy  and  Hon.  John  C.  Spen- 
cer. The  result,  as  I  understood  from  one  of  the  committee 
about  11  o'clock  on  Wednesday  night,  was  the  refusal  to 
interfere.  On  Thursday  morning  I  left  for  New  York,  and 
on  Friday  morning,  about  9  o'clock,  while  in  conversation 
with  the  sheriff  and  Rev.  Mr.  Camp,  a  telegraphic  despatch 
was  received  from  the  Governor  granting  a  further  respite 
of  four  weeks. 

"  From  the  nature  of  the  grounds  upon  which  the  second 
respite  was  granted  I  immediately  determined  upon  the  ar- 
rest of  Margaretta  Lohrenz,  and  on  the  next  day  (Saturday) 
she  was  committed  to  prison,  where  she  still  remains.  From 
that  time,  in  connection  with  Justice  Osborn,  and,  during  his 
temporary  sickness.  Judge  Bebe  and  Alderman  Bard,  I  have 
been  engaged  in  investigating  the  accusation  against  her. 
I  have  never,  until  Saturday  last,  been  notified  or  requested 
to  attend  any  examination  on  behalf  of  Grunzig  ;  and  after 
devoting  all  day  yesterday  (Sunday),  at  the  request  of  some 
of  the  committee,  at  about  2  o'clock  this  morning  I  was 
called  from  my  bed,  and  handed  the  argument  of  Mr.  Clin- 
ton and  the  affidavits,  with  a  request  that  I  would  return 
them  to-day.  I  have  done  so,  with  the  accompanying  letter 
to  the  Governor.  I  refrain  from  any  comments  upon  the 
extraordinary  character  of  the  document  emanating  from 
Mr.  Clinton — filled  as  it  is  with  inconsistencies,  and  setting 
up  the  standard  of  his  own  judgment  against  the  verdict  of 
the  jury,  the  opinion  of  the  Judges,  and  the  testimony  of 
the  witnesses — further  than  to  pronounce  it  flimsy  in  its 
premises,  false  in  its  implications,  frivolous  in  its  structure, 
fulsome  in  its  argument,  and  fallacious  in  its  conclusions.  I 
have  felt  constrained  to  say  this  much  as  an  act  of  justice 
to  the  Court  and  jury  before  and  by  whom  the  prisoner  was 
convicted,  and  from  a  sense  of  duty  to  myself. 

"  N.  BowDiTCH  Blunt." 
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"  Office  of  the  District  Attorney  of  the 
City  and  County  of  New  York, 

''February  23,  1852. 

"  Dear  Sir, — Mr.  Robinson  handed  me  your  letter  and 
the  accompanying  documents  at  2  a.  m.,  and  although  wearied 
and  almost  exhausted,  having  been  all  day  yesterday  (Sun- 
day) without  intermission  engaged,  at  the  request  of  some 
of  the  friends  of  the  prisoner,  in  the  examination  of  some  of 
the  witnesses,  whose  affidavits  I  herewith  transmit,  I  lose  no 
time  in  reply.  I  do  not  intend  here  to  attempt  an  answer  to 
the  long  argument  of  Mr.  Clinton,  reserving  that  for  another 
opportunity,  and  shall  confine  myself,  therefore,  strictly  to 
the  real  question  at  issue — that  question  is  the  guilt  or  inno- 
cence of  Otto  Grunzig.  There  is  no  medium  ;  he  is  either 
guilty  or  innocent.  Commutation,  looking  to  the  character 
of  the  crime  of  which,  by  an  impartial  jury,  he  has  been 
found  guilty,  is  out  of  the  question.  If  the  subsequent 
disclosures  raise  a  fair  and  reasonable  doubt  of  his  partici- 
pation in  and  connection  with  the  awful  murder  which  it  is 
now  conceded  was  perpetrated  upon  his  wife,  he  should  be 
pardoned ;  if  not,  the  law  should  take  its  course.  There  is 
no  earthly  tribunal  that  has  the  power  to  grant  him  a  new 
trial.  The  Judges  of  the  Court  of  Appeals,  upon  a  careful 
and  minute  examination  of  the  whole  case  as  proved  upon 
the  trial,  have  declared  that  there  was  no  error  committed 
by  the  Judge  or  the  jury  in  the  conviction  of  the  prisoner. 
Judge  Harris,  after  a  full  argument,  refused  the  allowance 
of  a  writ  of  error,  and,  as  you  have  been  already  advised, 
the  Court  of  Oyer  and  Terminer  has  no  power  to  grant  a 
new  trial  on  the  ground  of  newly  discovered  evidence.  The 
case  then  stands  thus  :  Has  the  evidence,  ex  parte,  of  the 
various  witnesses  whose  affidavits  have  been  forwarded  to 
you  raised  a  fair  presumption  of  his  innocence  or  doubt  of 
his  guilt  ?  Mark !  The  question  is  not  how  far  Margaretta 
is  or  is  not  guilty  ;  but  assuming  from  the  new  testimony 
that  Margaretta  is  guilty,  does  it  relieve  Grunzig  from  the 
clear  and  dispassionate  conclusion  in  the  mind  that  he  was 
privy  to  the  act  during  its  accomplishment ;  that  he  knew 
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at  some  period,  at  least  five  days  previous  to  her  death,  of 
the  cause  of  her  sickness  ;  that  lie  concealed  this  knowledge 
from  the  attending  physician,  Dr.  Legrand,  and  that  ho 
knowingly  permitted  the  atrocious  act  to  be  consummated, 
when,  for  aught  that  appears,  one  word  from  himself  miglit 
have  arrested  the  dread  result  ?  If  so,  if  such  is  the  result 
of  the  combined  statements  of  the  witnesses  and  testimony 
given  on  the  trial,  it  is  murder — murder  in  the  eye  both  of 
the  law  and  of  God.  I  am,  of  course,  unable  at  present  to 
give  you  any  information  as  to  the  character  of  the  affiants, 
two  of  whom  you  will  perceive  were  examined  yesterday; 
and  of  the  effect  of  their  statements,  assuming  them  to  be 
true,  you  can  readily  judge.  I  desire  not  to  be  understood 
as  complaining  of  the  course  Mr.  Clinton  has  thought  prop- 
er to  take,  nor  do  I,  in  a  matter  so  grave  and  serious  in  its 
character,  wish  to  imply  censure  upon  any  of  the  parties 
who  have  interested  themselves — most  of  them,  I  know, 
from  motives  honorable  to  themselves  as  men  and  as 
Christians — but  I  do  protest  against  the  strenuous  efforts  to 
conceal  from  me  until  the  last  moment  knowledge  of  their 
doings.  As  a  man,  as  a  public  officer,  I  can  have  no  desire 
to  do  other  than  my  duty,  painful  at  times  in  the  extreme, 
literally  heart-rending,  and  I  cannot  submit  to  the  implica- 
tion that  I  would  do  otherwise  than  cheerfully  assist  in  any 
investigation  tending  to  relieve  the  unfortunate  or  to  pro- 
tect the  innocent.  Fully  conscious  that  I  have  honestly 
endeavored  to  discharge  my  whole  duty,  and  nothing  but  my 
duty,  and  appealing  to  that  Omniscient  Power  who  reads 
the  secrets  of  all  hearts  as  to  the  rectitude  of  my  motives 
and  my  actions  in  this  trying  and  awful  investigation, 
"  I  remain,  with  great  respect, 
"Truly  yours, 

"  N.  BowDiTCH  Blunt. 
"  His  Excellency,  Washington  Hunt." 

Mr.  Clinton  replied  to   the  foregoing  letters  of  Mr. 

Blunt  in  the  following  letter,  published  in  the  New  York 

Daily  Times  February  26, 1852  : 
11 
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"  2h  the  Editor  of  the  New  York  Daily  Times : 

"  I  have  read  with  some  surprise  the  peculiar  and  ex- 
traordinary letter  of  N.  Bowditch  Blunt,  Esq.,  in  relation  to 
the  case  of  Otto  Grunzig,  published  in  your  paper  of  yester- 
day. I  feel  too  deep  an  interest  in  the  case  to  permit  any 
communication  emanating  from  the  learned  District  Attor- 
ney to  pass  unnoticed,  when  my  silence  might  be  exposed 
to  misrepresentation,  perhaps  to  the  prejudice  of  my  client, 
as  in  this  instance.  In  my  communication  to  the  Governor, 
published  in  your  columns  of  Monday,  in  alluding  to  the 
District  Attorney  my  language  was  guarded,  courteous,  and 
respectful — not  an  unkind  remark  nor  ungenerous  allusion 
to  him  was  contained  in  that  communication.  Under  these 
circumstances  he  has  seen  fit  to  arraign  the  Counsel  of 
Grunzig,  together  with  his  spiritual  adviser,  and  whatever 
friends  in  his  affliction,  under  the  full  belief  of  his  inno- 
cence, have  seen  fit  to  rally  around  him. 

"I  shall  allude  to  only  a  few  of  the  grievances  of  the 
District  Attorney,  set  forth  in  his  communication  with  great 
minuteness  of  detail,  the  bearing  of  which  upon  *  public 
interest  and  public  justice'  I  am  unable  to  perceive.  Mr. 
Blunt  says  :  '  On  my  arrival  at  Congress  Hall  I  was  sur- 
prised to  find  there  H.  L.  Clinton,  Esq.,  acting  as  Counsel 
for  Grunzig,'  etc.  I  do  not  know  that  I  am  answerable  for 
this  surprise,  nor  can  I  perceive  the  propriety  of  visiting  its 
consequences  upon  my  client.  I  have  yet  to  learn  that,  when 
employed  as  Counsel  for  this  man,  I  was  under  any  obliga- 
tions, arising  from  professional  courtesy  or  any  other  cause, 
to  leave  my  business  and  hunt  for  the  District  Attorney  in 
order  to  apprise  him  of  the  interesting  fact  that  I  had  been 
retained  in  a  criminal  cause.  At  one  hearing  before  the 
Governor,  when  Mr.  Blunt  complained  to  me  that  until  his 
arrival  in  Albany  he  had  never  heard  of  any  proceedings  or 
contemplated  application  to  the  Governor,  I  then  explained 
to  him  that  happening  to  meet  the  able  and  gentlemanly 
Assistant  District  Attorney  (A.  Oakey  Hall,  Esq.)  a  few 
days  before,  I  stated  to  him  that  I  had  been  retained  in  the 
case,  and  I  told  him  that  in  the  event  of  the  Bill  of  Excep- 
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tions  not  being  settled  that  week  I  should  apply  for  a  respite. 
I  told  Mr.  Blunt  that  if  it  were  of  any  importance  that  he 
should  know  the  fact,  I  supposed  it  would  be  communicated 
to  him  by  his  assistant.  Mr.  Blunt  replied,  as  near  as  I  can 
recollect,  *  Sir,  I  wish  you  to  understand  that  I  am  District 
Attorney — Mr.  Hall  is  Assistant  District  Attorney.'  I  saw 
the  legal  accuracy  of  the  distinction,  and  at  once  gave  up 
all  hope  of  explanation.  The  remarks  of  the  learned  Dis- 
trict Attorney  as  to  my  persisting  in  the  right  of  the  pris- 
oner to  move  for  a  writ  of  error  I  pass  by. 

"Another  source  of  grievance  specified  is  that,  from  the 
arrival  of  the  German  committee  on  Sunday  evening  down 
to  Wednesday  morning,  he  *  was  not  advised  of  the  char- 
acter or  nature  of  the  grounds  upon  which  further  interposi- 
tion was  asked.'  I  would  suggest  to  Mr.  Blunt  the  pro- 
priety of  tasking  his  recollection  a  little  upon  this  point 
for  the  purpose  of  satisfying  himself  whether  he  is  alto- 
gether accurate  in  this  statement.  But  why  this  sensitive- 
ness? Why  this  desire  to  take  charge  of  both  sides  of  the 
case  ?  By  what  right  does  the  District  Attorney  expect 
the  friends  of  the  prisoner  to  surrender  to  the  prosecution — 
to  hold  their  consultations  with  him,  and  confide  to  his 
tender  mercies  the  interests  of  the  defense?  I  am  free  to 
say  that  I  did  not  feel  under  particular  and  special  obliga- 
tions to  the  learned  District  Attorney  for  his  kindly  dispo- 
sition to  take  charge  of  my  part  of  the  case.  Had  he  been 
associated  with  me  for  the  defense  I  should  have  felt  dif- 
ferently ;  but  after  the  enthusiastic  manner  in  which  he 
opposed  my  application  for  the  first  respite,  in  order  to 
enable  me  to  move  for  a  writ  of  error,  I  was  quite  willing 
to  excuse  Mr.  Blunt  from  taking  charge  of  the  interests  of 
my  client. 

"The  next  cause  of  grievance  is  that  'a  voluntary  certifi- 
cate of  the  Attorney -General'  was  laid  before  the  Gov- 
ernor. The  District  Attorney  says  this  was  obtained  at  my 
solicitation.  Finding  upon  an  interview  with  the  Attorney- 
General  that  he  was  of  opinion  that  the  interests  of  public 
justice  would  be  best  promoted  by  a  respite,  I  did  suggest 
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to  him  the  propriety  of  communicating  that  fact,  which  was 
accordingly  done.  If  the  District  Attorney  feels  aggrieved 
at  the  high-minded,  fearless,  and  conscientious  course  pur- 
sued by  the  Attorney  -  General,  his  superior  officer,  who 
stands  in  the  same  relative  position  to  him  which  he  sustains 
to  his  own  assistant,  I  can  only  regret  it.  I  presume  the 
Attorney-General  of  the  State  understands  the  duties  of  his 
office  quite  as  well  as  the  District  Attorney  of  the  City  and 
County  of  New  York. 

*'  Mr.  Blunt  complains  that  Mr.  Verren,  after  his  arrival  in 
Albany,  did  not  speak  to  him  upon  the  subject  of  Grunzig's 
case  until  the  next  day.  Well,  what  of  that?  Suppose 
this  kind-hearted  man  saw  fit  to  consult  with  the  prisoner's 
Counsel  instead  of  the  District  Attornej'-,  by  what  right 
does  the  latter  take  the  former  to  task?  I  am  tired  and 
sick  of  hearing  our  very  worthy  District  Attorney  abuse 
everybody  who  happens  to  differ  with  him  in  regard  to 
cases  in  which  he,  from  his  position  as  District  Attorney, 
has  been  obliged  to  prosecute. 

"  Mr.  Blunt  complains  that  on  one  occasion,  when  the  Ger- 
man committee  and  I  were  before  the  Governor,  my  remarks 
were  so  offensive  towards  him  that  he  withdrew  from  the 
Executive  Chamber.  If  that  be  so,  it  is  no  reason  why  my 
client  should  suffer.  This  matter  should  have  been  disposed 
of  between  ourselves.  Human  life  should  not  be  made  to 
turn  upon  questions  of  etiquette  between  opposing  Counsel. 
But  as  this  matter  has  been  dragged  before  the  public,  and 
an  importance  given  to  it  which  it  did  not  deserve,  I  will 
state  what  I  suppose  Mr.  Blunt  alludes  to.  Mr.  Blunt  on  the 
previous  evening  asked  me  a  question  in  a  very  imperious 
and,  as  it  seemed  to  me,  offensive  tone.  I  at  once,  on  the  im- 
pulse of  the  moment,  resented  what  I  supposed  he  intended 
as  offensiveness  of  manner.  The  next  day,  when  before  the 
Governor,  Mr.  Blunt  alluded  to  this  scene,  upon  which  I,  un- 
der this  provocation,  commented  with  considerable  severity 
upon  what  I  thought  the  virulent  and  relentless  manner 
which  he  had  exhibited  before  the  Governor  to  secure  the 
execution  of  my  client.     I  also  commented  upon  what  I 
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thought  the  impropriety  of  the  District  Attorney  seeking 
to  overreach  the  Attorney -General.  This  I  suppose  to  be 
the  offensive  part  of  my  remarks  to  which  the  District  At- 
torney alludes.  It  may  be  that  I  was  needlessly  severe. 
Perhaps  the  provocation  was  insufficient.  It  is  not  impossi- 
ble that  on  the  previous  evening  I  mistook  the  earnestness 
of  the  District  Attorney  for  offeiisiveness.  I  am  so  consti- 
tuted that  when  attacked  myself  I  am  too  apt  not  to  calcu- 
late with  sufficient  nicety  how  far  I  ought  to  go  in  repelling 
that  attack.  Here,  as  I  supposed,  the  first  attack  came  from 
Mr.  Blunt;  I  resented  it  with  severity;  I  was  goaded  with 
the  idea  that  justice  would  probably  not  be  done  my  client. 
I  feared  that  through  (what  I  considered)  the  intemperate 
and  unceasing  zeal  of  the  District  Attorney  an  innocent  man 
was  about  to  be  hanged.  I  forgot  myself  in  my  zeal  for  my 
client.  If  that  were  culpable,  I  say  to  the  District  Attorney: 
make  the  most  of  it.  But  visit  not  upon  my  client  my  faults. 
I  regret  that  this  part  of  personal  difference  between  Mr. 
Blunt  and  myself  has  been  paraded  before  the  public.  It 
was  unworthy  the  great  interest  involved  in  the  application 
before  the  Governor  now.  I  have  explained  my  2^rovoca- 
tion.  Mr.  Blunt  knows  whether  he  intended  it.  I  am  de- 
termined, however,  that  this  case  shall  not  suffer  by  any  per- 
sonal controversy  of  mine.  While  I  am  able  to  agree  with 
almost  every  other  Counsel,  it  is  my  singular  misfortune  to 
disagree  with  the  District  Attorney  in  almost  everything.  I 
disagree  with  him  in  regard  to  the  law  and  the  facts  of  the 
case  ;  also  in  regard  to  the  taste  exhibited  in  bringing  all  the 
details  before  the  public,  specified  in  his  letter,  most  of  which 
relate  to  himself  and  possess  no  public  interest  whatever. 

"Mr.  Blunt's  oracular  opinion  of  the  merits  of  my  com- 
munication to  the  Governor  I  pass  by  for  what  it  is  worth. 
I  have  only  to  say  that  in  this  matter  I  have  done  my  duty 
thus  far  to  the  extent  of  my  humble  abilities,  and  that  I  shall 
not  shrink  from  the  performance  of  it  hereafter. 
"  Yours  respectfully, 

"Henry  L.  Clinton. 

"New  York,  February  24, 1852." 
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The  following  is  from  the  ]N"e\v  York  Uerald  of  the 
28th  of  February,  1852 : 

"Another  painful  exhibition  of  capital  punishment  took 
place  yesterday  afternoon  in  the  prison-yard  at  the  Tombs,  in 
the  presence  of  some  two  hundred  persons,  among  whom  we 
witnessed  Recorder  Tillou,  the  Chief  of  Police,  and  other  law 
officers  subpoenaed  to  witness  the  extreme  penalty  of  the  law 
carried  into  effect.  Sheriff  Carnly,  under  feelings  of  human- 
ity, deferred  the  execution  until  four  o'clock  in  the  afternoon, 
in  order  that  every  facility  might  be  allowed  to  the  unfortu- 
nate victim  in  case  of  a  respite  coming  from  the  Governor. 
Otto  Grunzig,  the  wretched  man  who  constituted  the  subject 
for  the  gallows,  was  convicted  in  November  last  of  the  mur- 
der of  his  wife  Victorine,  by  administering  to  her  poison,  and 
was  sentenced  to  be  executed  on  the  23d  of  January,  since 
which  time  Governor  Hunt  has  granted  two  respites,  the 
last  of  which  expired  yesterday  ;  and  as  will  appear  by  the 
following  letter  from  the  Executive,  received  by  the  Sheriff 
yesterday  morning,  all  hope  of  a  further  stay  of  the  execu- 
tion was  considered  useless : 

" '  State  of  New  York,  Executitk  Department, 

"  '  Albany,  February,  26,  1852. 
*'  'Sir, — I  have  fully  considered  all  tlie  evidence,  including  the  re- 
cent disclosures,  in  the  case  of  Otto  Grunzig.  After  carefullj'^  weigh- 
ing the  testimony  and  comparing  the  contradictory  statements  that 
have  been  presented,  I  am  firmly  convinced  tl)at  he  is  guilty  of  the 
deliberate  murder  of  his  wife  by  poison,  and  that  his  conviction  is 
just.  Entertaining  this  belief,  1  am  compelled  to  refuse  the  applica- 
tion, so  powerfully  urged,  for  a  further  exercise  of  clemency.  It  re- 
mains for  you  (painful  and  solemn  is  the  duty)  to  execute  the  sentence 
of  the  law. 

"  'Very  respectfully, 

"  'Washington  Hunt. 
" '  To  Thomas  Carnly,  Esq., 

"  '  Sheriff  of  the  City  and  County  of  New  York.''^ 

"  The  above  letter  from  the  Governor  was  considered  final, 
and  immediate  steps  were  taken  by  the  sheriff  to  fulfil  the 
mandate  of  the  law.     At  an  early  hour  in  the  morning  num- 
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bers  of  persons  were  congregating  around  the  Tombs,  and 
,up  to  tliree  o'clock  in  the  afternoon  quite  a  crowd  had  col- 
lected in  and  about  the  entrance  to  the  prison. 

"The  prisoner  exhibited  most  extraordinary  firmness  dur- 
ing the  morning,  and  especially  when  the  awful  hour  for 
the  execution  had  nearly  arrived  he  was  still  calm  and  re- 
signed to  an  astonishing  degree.  We  have  had  the  painful 
duty  to  witness  the  execution  of  many  persons,  and  never 
have  we  beheld  one  ichose  whole  conduct  throughout  the  solemn 
ceremony — whose  demeanor,  fir mness^  and  apparent  Cliristian 
fortitude  marked  a  man  innocent  so  much  as  in  this  case. 
He  protested  his  innocence  under  the  gallows  and  up  to  the 
last  moment  of  his  existence. 

"  Otto  Grunzig  was  a  man  of  genteel  appearance,  very  in- 
telligent, and  of  some  considerable  education — spoke  three 
languages.  He  was  a  native  of  Berlin,  Prussia,  thirty-five 
years  of  age,  and  a  machinist  by  trade.  His  father  and 
mother  and  four  sisters  are  living  at  present  in  Berlin,  and 
his  brother  in  London.  He  was  married  to  Victorine  nine 
years  ago  in  Paris  —  she  was  a  Frenchwoman,  They  re- 
sided some  time  in  Paris,  and  subsequently  resided  in  Rotter- 
dam, Holland,  at  which  place  he  was  admitted  a  member  of 
the  Masonic  order.  His  wife,  it  seems,  was  fond  of  dress 
and  variety;  she  left  him  under  pretence  of  going  to  see 
her  mother,  but  in  fact  was  intriguing  with  another  man  in 
Paris.  About  two  years  ago  Grunzig  came  to  this  country, 
and  soon  became  acquainted  with  Margaretta  Lohrenz, 
which  unlucky  connection  has  been  the  cause  of  bringing 
him  to  an  untimely  death  on  the  gallows. 

"  During  the  day  Grunzig  was  visited  by  many  of  his 
German  friends,  and  was  attended  by  his  spiritual  advisers, 
the  Rev.  Mr.  Verren,  Rev.  Messrs.  Camp,  Chauncey,  and 
Neander.  At  three  o'clock  in  the  afternoon  Sheriff  Carnly 
visited  the  cell,  and  informed  Grunzig  that  preparation 
must  be  immediately  made  for  the  execution.  The  reverend 
gentlemen  then  with  Grunzig  proceeded  from  the  cell  to 
the  south  end  of  the  corridor,  Grunzig  placing  himself 
between  Rev.  Mr.  Verren  and  Mr.  Chauncey. 
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"Mr.  Verren  then,  in  presence  of  a  number  of  persons 
assembled,  read  in  the  French  language  from  the  Episcopal 
service  *The  Visitation  of  Prisoners,'  the  51st  Psalm,  fol- 
lowed by  an  address  to  the  prisoner.  During  the  solemn 
ceremony  and  imposing  manner  expressed  by  the  reverend 
gentleman  in  the  address  Grunzig  would  bow  his  head  in 
obedience  and  exclaim,  "  Out,  monsieur.''^  After  the  address 
Grunzig  recited  the  Creed,  confessed  his  general  sins,  but 
protested  his  innocence  of  the  one  for  which  he  was  about 
to  die.  At  the  close  of  the  prayer  Grunzig  embraced  both 
the  clergymen,  kissing  them  on  each  cheek,  and  appeared 
to  be  perfectly  resigned  to  meet  his  doom.  Mr.  Verren 
then  spoke  in  the  English  language,  saying : 

" '  Grunzig  has  requested  me  to  make  his  statement  be- 
fore the  people  here  assembled,  as  he  does  not  sufficiently 
understand  the  English  language  to  make  himself  under- 
stood. I  am  only  repeating,'  said  the  reverend  gentleman, 
*  what  he  has  instructed  me  to  say.  In  the  first  place,  he 
says  he  is  innocent  of  the  crime  imputed  to  him  for  which 
he  is  soon  to  die.  He  also  quotes  from  Scriptures  :  "  He 
that  spills  the  blood  of  his  brother  his  blood  shall  also  be 
spilled"  ;  but  he  (Grunzig)  declares  he  has  never  done  so,  he 
never  poisoned  his  wife,  and  will  therefoi-e  die  an  innocent 
man  ;  but  those  who  take  his  life  their  blood  shall  be  spilled 
likewise.  But  as  a  Christian  he  forgives  them.  After  he 
is  dead  the  truth  will  be  shown  and  his  innocence  made 
manifest  to  the  public.  Margaretta  has  done  it,  and  she 
knows  it.  She  will  survive  a  month,  and  perchance  a  year, 
but  before  she  dies  she  will  confess  to  the  perpetration  of 
the  crime  of  poisoning  his  wife  Victorine,  of  which  crime 
he  now  most  solemnly  protests  he  is  innocent.'  (Grunzig, 
speaking:  'Yes,  yes,  I  am  innocent.')  'He  says,  further, 
that  he  has  always  loved  his  wife,  and  wanted  to  live  with  her, 
but  was  prevented  in  doing  so  by  Margaretta.'  (Grunzig 
here  speaks  to  Mr.  Verren  in  French.)  'And,  further,' 
said  Mr.  Verren,  'I  am  instructed  to  say  that  he  feels 
deeply  indebted  to  the  clergymen — Mr.  Camp,  Mr.  Chaun- 
cey,  and  Mr.  Neander  —  for  their  unceasing  devotion   and 
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kind  attention  to  liis  wants  during  his  confinement,  and  re- 
turns them  his  sincere  thanks ;  and  also  to  all  of  his  German 
friends,  who  have  exhibited  so  deep  an  interest  in  his  behalf, 
he  returns  them  his  sincere  thanks  ;  and  as  to  myself,  I  feel 
satisfied  I  have  done  all  in  my  power  to  assist  him  through 
his  troubles,  for  which  I  am  certain  he  feels  grateful.' 
(The  prisoner  here  bowed  his  head  affirmatively.)  'To 
Sheriff  Carnly  (the  humane  and  kind-hearted  man  as  I 
know  him  to  be)  he  feels  deeply  obligated  for  the  kindness 
and  attention  allowed  him  during  his  incarceration.  And, 
further,  he  wishes  to  acknowledge  his  gratitude  and  return 
his  thanks  to  Mr.  Jackson  and  Mr.  Crosby,  the  two  keepers 
under  whose  charge  he  has  been  kept,  for  their  kind  and 
obliging  attention  during  his  confinement.  In  conclusion, 
Grunzig  wishes  to  state  that  he  has  been  brought  up  a 
Protestant,  baptized  as  such,  and  confirmed,  and  wishes  all 
to  believe  and  understand  that  he  dies  a  Protestant;  and 
that  is  all  he  has  to  say.' 

"  Grunzig  was  then  conveyed  back  to  his  cell.  He  took 
from  his  pocket  two  quarter-dollars  and  laid  them  on  the 
table,  also  some  cigars  and  tobacco,  together  with  pen,  ink, 
and  paper,  which  he  desired  to  be  given  to  Carnal,  the  Dey 
Street  murderer,  confined  in  the  adjoining  cell. 

"  The  sheriff  next  prepared  the  culprit  for  execution  by  re- 
moving his  silk  cravat  from  his  neck  and  adjusting  a  noose 
in  its  place,  a  black  cap  on  his  head,  and  with  a  rope  pin- 
ioned his  arms  to  his  side.  He  then  read  the  death-warrant 
and  the  two  respites.  All  now  being  in  readiness,  the  mel- 
ancholy procession  proceeded  towards  the  gallows,  headed 
by  Sheriff  Carnly  and  his  first  deputy,  Mr.  McDonough, 
dressed  with  black  chapeaus  and  swords,  followed  by  the 
jury  and  deputies.  The  wretched  man  walked  with  a  bold, 
firm  step,  calm  and  collected  in  his  deportment,  with  a  smile 
at  times  on  his  countenance.  In  the  yard,  before  reaching 
the  gallows,  the  Rev.  Mr.  Verren  took  leave  of  him,  and  the 
last  words  uttered  to  his  spiritual  adviser  were,  'I  am  inno- 
cent.' Clergymen  Camp  and  Neander  accompanied  Grun- 
zig to  the  gallows.    On  entering  the  frightful  machine,  with 


170  CASE   OF    GRUNZIG — FROM    THE   N.  Y.  HERALD 

the  rope  dangling  in  the  air,  Grunzig  approached  with  a 
firm  step  and  a  smile  on  his  lips,  and  when  under  the  gal- 
lows he  recognized  a  person  standing  near  who  had  often 
visited  him  in  prison.  lie  nodded  his  head,  smiled,  and 
made  a  motion  with  his  hand  to  come  to  him.  The  person 
approached  him,  when  the  doomed  man  seized  hold  of  his 
hand,  and  requested  him  to  remain  by  him.  The  sheriff  de- 
manded silence,  and  the  Rev.  Mr.  Neander  made  a  very  im- 
pressive prayer  in  the  German  language,  followed  by  Mr. 
Camp,  in  English,  who  had  been  requested  by  Grunzig  to 
state  in  the  prayer  that  God  would,  he  trusted,  exhibit  his 
innocence  to  the  public,  as  he  was  not  guilty  of  the  crime 
imputed  to  him. 

"  At  the  conclusion  of  the  prayers  the  sheriff  again  called 
order  and  silence,  and  said  :  '  Grunzig,  the  sentence  of  the 
law  is  now  to  be  enforced.  You  are  about  to  die,  and  if 
you  have  anything  to  say  to  the  people  present  now  is  your 
time.' 

^^  Grunzig^ s  Speech. 

" '  To  all  you  assembled  here  I  say  to  the  people  of  this 
city,  very  bad  justice  exists.  I  am  condemned  innocently. 
I  am  not  executed  by  law,  but  murdered.  I  protest  my  in- 
nocence— I  protest  my  innocence  ;  that  is  all  I  have  to  say.* 

"  The  sheriff  then  shook  hands  with  him,  bidding  him  fare- 
well, as  did  many  others!  At  about  twenty  minutes  to  four 
o'clock  the  noose  was  tightened  around  his  neck,  the  black 
cap  was  drawn  over  his  face,  and  the  sheriff  with  one  blow 
of  the  hatchet  severed  the  rope,  and  down  went  the  weights 
and  up  bounded  the  bodj'^  of  the  unfortunate  Grunzig,  sus- 
pended by  the  neck,  dangling  in  the  air,  a  spectacle  horrible 
to  look  upon.  The  last  words  he  was  heard  to  utter,  as  the 
cap  closed  over  his  face,  were,  'I  am  good.'  For  some 
three  minutes  after  the  cutting  of  the  rope  he  moved  with 
convulsive  struggles,  but  not  of  a  very  powerful  character, 
and  the  impression  was,  to  use  a  medical  term,  *  He  died 
easy,'  although  Drs.  Wood  and  Woodward  say  they  felt  a 
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pulsation  some  fifteen  minutes  after  the  banging.  The  body 
was  suspended  over  half  an  hour,  and  then  lowered  down  and 
banded  to  bis  friends.  Mr.  Bebe,  the  undertaker,  last  even- 
ing removed  the  same  to  No.  163  Bowery,  there  to  await 
the  funeral,  which,  we  understand,  will  take  place  on  Sun- 
day, at  one  o'clock,  the  ceremony  of  the  funeral  rites  to  be 
performed  at  the  French  Church,  in  Franklin  Street,  by  the 
Rev.  Mr.  Verren.  It  is  believed  that  the  funeral  will  be 
attended  by  a  very  large  number  of  the  German  citizens. 
In  conclusion  we  cannot  omit  noticing  the  very  orderly  and 
well-arranged  manner  adopted  by  the  sheriff  and  chief  of 
police  during  this  solemn  occasion." 

After  the  execution  of  Grunzig  funeral  services  were 
held  in  the  Episcopal  Church  of  which  the  Rev.  Dr. 
Verren  was  rector.  Thousands  of  German  citizens 
joined  in  the  funeral  procession.  Otto  Grunzig  Avas  re- 
garded as  a  martyr,  and  all  the  honors  were  paid  to  his 
memory  which  could  have  been  due  had  he  fallen  in 
battle  in  defense  of  his  country.  Most  persons  who 
paid  close  attention  to  the  evidence  upon  his  trial  be- 
lieved that  he  not  only  was  not  prov^en  guilty,  but 
that  he  was  innocent  in  point  of  fact,  and  should 
have  been  acquitted.  That  was  Mr.  Clinton's  opinion 
at  the  time,  and  it  is  his  opinion  now.  He  has  always 
regarded  the  execution  of  Grunzig  as  a  judicial  mur- 
der. 

The  case  of  Grunzig  was  the  only  one  in  which  any 
client  of  Mr.  Clinton  was  executed.  As  far  as  he  can 
tell,  he  acted  as  Counsel  for  the  defense  in  about  one 
hundred  murder  cases.  During  the  first  twenty  years 
of  his  practice  he  thinks  he  disposed  of,  on  an  average, 
not  less  than  five  such  cases  a  year — perhaps  more.  In 
many  cases  he  procured  acquittals.  In  all  cases  in  which 
he  was  retained  before  trial,  where  his  clients  were  not 
absolutely  acquitted,  he  saved  their  lives.     In  homicide 
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cases  in  which  he  was  enc^acred,  where  there  were  con- 
victions  on  trial  for  less  than  murder  in  the  first  degree, 
or  the  parties  pleaded  guilty,  the  sentences  passed  upon 
his  clients  took  a  wide  range,  from  a  fine  of  six  cents  to 
imprisonment  for  life. 


CHAPTER  XVII 

THE   CELEBRATED    LEMMON    SLAVE   CASE 

Slaves  Brought  by  the  Owner  in  1852  from  Virginia  into  the  City  of 
New  York,  in  transitu,  for  Texas. — Habeas  corpus  Proceedings  in 
the  City  of  New  York  before  Judge  Paine,  of  the  Superior  Court. — 
Discharge  of  the  Slaves. — The  Owner  of  them  Paid  their  Value  by 
the  Merchants  of  New  York  City, — ^Tlie  Case  Carried  to  the  Supreme 
Court  and  to  the  Court  of  Appeals. — Judge  Paine's  Decision  Dis- 
charging the  Slaves  Affirmed. 

In  1852  Jonathan  Lemmon  with  his  family  left  Nor- 
folk, Virginia,  and  arrived  in  New  York  City  with  sev- 
eral slaves,  on  his  way  to  Texas.  The  Abolitionists 
immediately  set  to  work  to  free  the  slaves,  on  the  ground 
that  the  moment  they  were  brought  into  a  free  State 
they  became  freemen.  On  the  8th  of  November,  1852, 
a  petition  was  presented  to  Judge  Paine,  of  the  Superior 
Court  of  the  City  of  New  York,  praying  for  a  writ  of 
habeas  corpus  for  the  production  of  eight  persons  of 
color — a  man  aged  about  eighteen,  two  women  of  about 
the  same  age,  each  with  a  young  infant,  and  three  chil- 
dren. The  petition  stated  that  these  persons  arrived  at 
the  port  of  New  York  City  from  Virginia  in  the  steamer 
City  of  Richmond,  whence  they  were  taken  to  a  board- 
ing-house. No.  3  Carlisle  Street.  That  they  were  held 
under  pretense  that  they  were  slaves,  and  that  they  had, 
as  petitioner  was  informed  and  believed,  been  brought 
up  by  a  negro-trader,  or  speculator,  called  Lemmon,  by 
whom,  together  with  the  aid  of  the  man  keeping  the 
house,  whose  name  was  unknown,  and  who  was  an 
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agent  of  said  Lemmon,  they  were  held  and  confined 
therein ;  and  that  said  negro  -  trader  did  intend  very 
shortly  to  ship  them  to  Texas,  and  there  to  sell  and  re- 
duce them  to  slavery ;  that  the  illegality  of  their  re- 
straint and  detention  consisted  in  the  fact,  as  petitioner 
was  informed  and  believed,  that  they  were  not  slaves 
but  free  persons  and  entitled  to  their  freedom  ;  that  the 
petitioner  could  not  have  access  to  them  to  have  them 
sign  a  petition  ;  but  that  tbey  desired  their  freedom,  and 
were  unwilling  to  be  taken  to  Texas  or  into  slavery. 

Upon  the  return  day  named  in  the  habeas  corpus, 
E.  D.  Culver  and  John  Jay  appeared  before  Judge  Paine 
for  the  petitioner,  and  H.  D.  La  Paugh  and  Mr.  Clinton 
appeared  for  Mr.  Lemmon,  the  respondent,  and  submit- 
ted the  following  amended  return ; 

"  Jonathan  Lemmon,  respondent  above  named,  for  return 
to  the  writ  of  habeas  corpus  issued  herein,  states  and  shows 
that  the  eight  persons  named  in  said  writ  of  habeas  corpus  are 
the  property  and  slaves  of  Juliet  Lemmon,  the  wife  of  this 
respondent,  for  whom  they  are  held  and  retained  by  the  re- 
spondent. That  the  said  JuHet  Lemmon  has  been  the  owner 
of  such  persons  as  her  slaves  for  several  years  last  past,  she 
being  a  resident  and  citizen  of  the  State  of  Virginia,  a 
slave-holding  State  ;  that  under  and  by  virtue  of  the  Con- 
stitution and  the  laws  of  the  State  of  Virginia,  the  afore- 
said eight  persons,  for  several  years  last  past,  have  been  and 
now  are  held  or  bound  to  service  or  labor  as  slaves,  such 
service  or  labor  being  due  by  them  as  such  slaves  to  the 
said  Juliet,  under  and  bv  virtue  of  the  Constitution  and  laws 
aforesaid.  That  the  said  Juliet,  with  her  said  slaves,  per- 
sons, or  property,  is  now  in  transitu^  or  transit,  from  the 
State  of  Virginia  aforesaid  to  the  State  of  Texas,  the  ulti- 
mate place  of  destination,  and  another  slave-holding  State 
of  the  United  States  of  America,  and  that  she  was  so  on  her 
way  in  transitu,  or  transit,  and  not  otherwise,  at  the  time 
when  the  aforesaid  eight  persons,  or  slaves,  were  taken  from 
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lier  custody  and  possession,  on  the  sixth  day  of  November 
instant,  and  brought  before  the  said  Superior  Court  of  the 
City  of  New  York,  or  one  of  the  Justices  thereof,  under  the 
writ  of  habeas  corpus  issued  herein;  that  by  the  Constitution 
and  the  laws  of  the  State  of  Texas  aforesaid,  the  said  Juliet 
is,  and  would  be,  entitled  to  the  service  or  labor  of  the  said 
slaves,  or  persons,  in  the  manner  as  they  are  guaranteed 
and  secured  to  her  by  the  Constitution  and  laws  of  the 
State  of  Virginia  aforesaid;  that  said  Juliet  never  had  any 
intention  of  bringing  the  said  slaves,  or  persons,  into  the 
State  of  New  York  to  remain  or  reside  therein,  and  that  she 
did  not  bring  them  into  said  State  in  any  manner  or  pur- 
pose whatever  except  iii  transitu,  or  transit,  from  the  State 
of  Virginia  aforesaid,  through  the  port  or  harbor  of  New 
York,  on  board  of  steamship  for  their  place  of  destination, 
the  State  of  Texas  aforesaid  ;  that  the  said  Juliet,  as  such 
owner  of  aforesaid  slaves,  or  persons,  was,  at  the  time  they 
were  taken  from  her  as  aforesaid  on  the  writ  of  habeas  cor- 
pus,  and  she  was  thereby  deprived  of  the  possession  of 
them,  passing  with  them  through  the  said  harbor  of  New 
York,  where  she  was  compelled  by  necessity  to  land,  with- 
out on  her  part  remaining,  or  intending  to  remain,  longer 
than  necessary.  That  the  said  slaves  have  not  been  brought 
up  by  a  negro-trader,  or  speculator,  and  that  the  allegation 
to  that  effect,  made  in  the  petition  of  one  Louis  Napoleon, 
above  named,  is  entirely  untrue.  That  the  said  Juliet  is 
not,  and  never  was,  a  negro-trader,  nor  was,  nor  is,  this  re- 
spondent one.  That  the  said  persons  or  slaves  were  inher- 
ited by  said  Juliet  Lemmon,  as  heir  at  law,  by  descent  or  de- 
vise of  William  Douglass,  late  of  Bath  County,  in  the  State 
of  Virginia  aforesaid.  That  it  is  not,  and  never  was,  the 
intention  of  the  said  Juliet  to  sell  the  said  slaves,  as  al- 
leo'ed  in  the  petition  of  the  relator,  nor  to  sell  them  in  any 
manner.  This  respondent,  further  answering,  denies  that 
the  aforesaid  eight  persons  are  free  ;  but,  on  the  contrary, 
shows  that  they  are  slaves  as  aforesaid,  to  whom  and  to 
whose  custody  and  possession  the  said  Juliet  is  entitled. 
Respondent  further  shows  that  the  said  slaves,  sailing  from 
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the  port  of  Norfolk,  in  tlie  said  State  of  Virginia,  on  board 
the  said  steamship  City  of  Richmond^  never  touched,  land- 
ed, or  came  into  the  harbor  or  State  of  New  York,  except 
for  the  mere  purpose  of  passage  and  transit  from  the  State 
of  Virginia  aforesaid  to  the  State  of  Texas  aforesaid,  and 
for  no  other  purpose,  intention,  object,  or  design  whatever. 
That  the  said  Juliet,  with  her  aforesaid  slaves,  was  com- 
pelled, by  necessity  or  accident,  to  take  passage  in  the 
steamship  City  of  Richmond  before  named,  from  the  afore- 
said port  of  Norfolk,  and  State  of  Virginia,  for  the  State  of 
Texas  aforesaid,  the  ultimate  place  of  destination.  That  the 
said  slaves  are  not  confined  or  restrained  of  their  liberty 
against  their  will  b}^  the  respondent,  or  the  said  Juliet, 
or  by  any  one  on  her  behalf." 

Counsel  for  petitioner  demurred  to  the  return,  and 
the  case  was  heard  upon  questions  of  law  raised  by  the 
demurrer.  Mr.  Culver  and  Mr.  Jay  asked  for  the  dis- 
charge of  the  slaves  on  the  grounds : 

First.  That  by  the  great  presumption  of  the  common 
law  they  were  entitled  to  their  freedom. 

Second.  That  by  the  adjudications  made  from  time  to 
time,  not  only  in  free  but  in  slave  States,  it  was  held 
that  by  bringing  these  persons  within  or  to  a  locality 
where  slavery  is  not  in  existence  they  are  made  free. 

Third.  That  under  the  provisions  of  the  statute  of  the 
State  of  New  York  relating  to  the  subject  these  per- 
sons are  no  longer  slaves  but  are  free.  That  statute 
provides  that :  "  No  person  held  as  a  slave  shall  be  im- 
ported, introduced,  or  brought  into  this  State,  on  any 
pretence  whatever,  except  in  the  cases  hereinafter  speci- 
fied. Every  such  person  shall  be  free.  Every  person 
held  as  a  slave,  who  hath  been  introduced  or  brought 
into  this  State  contrary  to  the  law  in  force  at  the  time, 
shall  be  free." 

It  was  contended  that  the  case  of  the  persons  speci- 
fied in  the  habeas  corpus  did  not  fall  within  any  of  the 
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exceptions  referred  to  in  the  statute ;  that  the  only  ex- 
ception which  covered  their  case  was  the  sixth  section, 
which  was  repealed  in  1841.  This  section  permitted  in- 
habitants of  a  slave  State,  Avhen  visiting  this  State,  to 
bring  their  slaves  here,  provided  such  slaves  did  not  con- 
tinue here  more  than  nine  months ;  if  they  remained 
longer  they  became  free. 

Mr.  La  Paugh  and  Mr.  Clinton,  on  behalf  of  Lemmon, 
submitted  the  following  points : 

"  1.  The  slaves  in  question  being  property,  the  re- 
spondent has  the  right  to  be  protected  in  the  possession 
of  them,  and  to  take  them  with  him  from  one  slave 
State  to  another  slave  State  of  the  United  States,  even 
by  passing  through  a  free  State  of  the  said  Union,  in 
order  to  reach,  his  place  of  destination.  Such  right  is 
in  accordance  with  the  comity  of  States.  (Common- 
wealth V.  Ayres,  18  Pickering  Rep.,  215  and  224 ;  Ran- 
kin V.  Lydia,  2  Marshall's  Rep.,  477;  Stroeder  v.  Gra- 
ham, 7  B.  Monroe,  572  ;  Willard  v.  People,  4  Scammon's 
Rep.,  472-76.)  The  goods  even  of  individuals,  in  their 
totality,  ought  to  be  considered  as  the  goods  of  their 
nation  in  regard  to  other  States.  (Vattel,  Bk.  2,  p.  225, 
Sec.  81.) 

"  The  citizen  or  subject  of  a  State,  who  absents  himself 
for  a  time,  without  any  intention  to  abandon  the  society 
of  which  he  is  a  member,  does  not  lose  his  privilege  by 
his  absence.  He  preserves  his  rights,  and  remains 
bound  by  the  same  obligation.  (Yattel,Bk.  2,  p.  235,  Sec- 
tions 107, 108.) 

"  The  property  of  an  individual  does  not  cease  to  be- 
long to  him  on  account  of  his  being  in  a  foreign  coun- 
try, and  it  is  still  a  part  of  the  wealth  of  the  totality  of 
his  nation.    (Id.,  Sec.  109.) 

"2.  The  Constitution  of  the  United  States  and  the 
Constitution  and  laws  of  the  State  of  Virginia  make  the 
slaves  in  question  property,  or  personal  chattels,  and 

12 


178  THE   CELEBRATED    LEMMON    SLAVE   CASE 

the  Legislature  of  New  York  has  no  right  or  power  to 
deprive  the  owner  of  that  property.  The  law  with  us 
must  conform  to  the  Constitution  of  the  United  States, 
and  then  to  the  subordinate  Constitution  of  its  particu- 
lar State,  and  if  it  infringes  the  provisions  of  either  it  is 
so  far  void.  The  courts  of  justice  have  a  right,  and  are 
in  duty  bound,  to  bring  every  law  to  the  test  of  the  Con- 
stitution, first,  of  the  United  States,  and  then  of  their 
own  State,  as  the  permanent  and  supreme  law,  to  which 
every  derivative  power  and  regulation  must  conform.  (1 
Kent's  Com.,  5  Ed.,  449;  Const.  U.  S.,  Art.  6,  sub-div.  2.) 

"  The  statute  must  be  construed  according  to  the  rules 
of  the  common  law,  for  it  is  not  to  be  presumed  that 
the  Legislature  intended  to  make  any  innovation  upon 
the  common  law  any  further  than  the  case  absolutely 
required.  (1  Kent's  Com.,  5  Ed.,  463 ;  vide,  Silso,  Id., 
p.  460,  as  to  the  interpretation  of  statutes.) 

"  By  the  Constitution  of  the  United  States  Congress 
alone  has  the  power  of  regulating  commerce  between 
the  several  States  of  the  Union,  and  no  individual  State 
has  the  power  to  deprive  the  citizen  of  another  State 
of  his  property,  while  using  it  as  commerce,  in  passing 
from  one  State  to  another.  It  has  uniformly  been  con- 
tended, by  what  may  be  termed  the  Abolition  party, 
that,  under  the  power  contained  in  that  clause  of  the 
Constitution  which  gives  to  Congress  the  exclusive  right 
of  regulating  commerce  between  States,  Congress  has 
the  power  to  prohibit  the  traffic  in  slaves  between  the 
citizens  of  one  State  and  those  of  another  State ;  at  all 
events,  it  cannot  be  denied  that  Congress  has  the  power, 
under  the  Constitution,  to  pass  an  act  authorizing  the 
transit  of  slave  property  across  one  State  into  another. 
If  so,  no  individual  State  government  has  the  right  to 
pass  a  law  which  may  interfere  with  the  power  and 
authority  of  Congress.  (Const,  of  the  U.  S.,  Art.  1,  Sec. 
8,  sub-div.  3.) 
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"  For  example,  suppose  Congress  should  enact  as  fol- 
lows :  That  any  person  owning  slaves  in  Virginia  may 
take  the  same  to  the  State  of  Texas  by  shipping  them 
to  the  port  of  'New  York,  thence  to  Texas,  their  place 
of  destination,  without  in  any  manner  impairing  the 
owner's  right  of  property  in  the  same,  would  such  a  law 
be  constitutional?  No  one  could  deny  that  such  a  law 
would  come  within  the  very  letter  and  spirit  of  the  Con- 
stitution of  the  United  States,  Art.  1,  Sec.  8,  If  so,  any 
law  of  any  State  of  the  Union,  interfering  with  the  right 
of  Congress  to  create  such  law,  would  be  clearly  unconsti- 
tutional, it  being  an  usurpation  of  the  authority  of  Con- 
gress to  regulate  commerce  between  the  several  States. 

"  3.  The  respondent  possesses  the  right  of  passage 
claimed  by  him  by  virtue  of  the  provisions  contained 
in  Article  4,  Sections  1,  2,  of  the  Constitution  of  the 
United  States.  (Prigg  v.  Commonwealth,  16  Peter's 
Eep.,  539,  612.) 

"4.  The  statute  of  the  State  of  New  York,  upon 
which  the  petitioner's  Counsel  rely,  is  not  applicable 
where  the  slaves  are  brought  into  the  State,  in  transitii^ 
by  a  citizen  of  Virginia  proceeding  with  her  slave  prop- 
erty through  New  York  to  the  State  of  Texas.  In 
other  words,  the  object  of  the  statute  of  New  York 
is  to  prohibit  slaves  being  brought  into  the  State  by 
their  masters,  with  the  intention  of  residing  therein, 
either  for  a  longer  or  shorter  period,  and  for  this  reason 
a  citizen  of  Virginia,  carrying  with  him  his  slave  prop- 
erty in  transitu  through  the  port  of  New  York  with- 
out any  intention  of  residing  or  remaining  in  the  State, 
does  not  'import,  introduce,  or  bring'  slaves  into  the 
State  within  the  purview  of  that  statute." 

At  this  time  it  was  an  open  question  in  the  Courts  of 
this  State  whether  a  citizen  of  another  State,  where 
slavery  was  legal,  could  bring  his  slaves  into  this  State 
in  transitu  to  another  State  in  which  slavery  prevailed. 
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This  question  was  thoroughly  argued  before  Judge 
Paine  by  Mr.  Culver  and  Mr.  Jay  for  the  petitioner,  and 
by  Mr.  La  Paugh  and  Mr.  Clinton  for  the  respondent. 
Judge  Paine,  in  his  opinion,  said  : 

"  I  certainly  supposed,  when  this  case  was  first  presented 
to  me,  that,  as  there  could  be  no  dispute  about  the  facts, 
there  would  be  no  delay  or  difficulty  in  disposing  of  it. 
But  upon  the  argument  the  Counsel  for  the  respondent 
cited  several  cases  which  satisfied  me  that  this  case  could 
not  be  decided  until  those  cases  had  been  carefully  ex- 
amined. 

"  The  principle  which  those  cases  tend  more  or  less  forci- 
bly to  sustain  is,  that  if  an  owner  of  slaves  is  merely  pass- 
ing from  home  with  them,  through  a  free  State  into  another 
slave  State,  without  any  intention  of  remaining,  the  slaves, 
while  in  such  free  State,  will  not  be  allowed  to  assert  their 
freedom.  As  that  is  precisely  the  state  of  facts  consti- 
tuting this  case,  it  becomes  necessary  to  inquire  whether 
the  doctrine  of  those  cases  can  be  maintained  upon  general 
principles,  and  whether  the  law  of  this  State  does  not  differ 
from  the  laws  of  those  States  where  the  decisions  were 
made.  I  shall  first  consider  whether  those  cases  can  be 
sustained  upon  general  principles." 

Judge  Paine,  after  reviewing  the  authorities  cited  by 
Lemmon's  Counsel,  held  that  under  the  statutory  law  of 
the  State  of  E'ew  York  the  alleged  slaves  were  entitled 
to  be  discharged.  He  held  that  the  following  statutory 
provision  should  be  construed  literally  : 

"No  person  held  as  a  slave  shall  be  imported,  introduced 
or  brought  into  this  State,  on  any  pretense  whatever,  except 
in  the  cases  hereinafter  specified.     Every  such  person  shall 
be  free." 

The  exceptions  referred  to  having  been  abolished  by 
the  Legislature  in  1841,  Judge  Paine  held  that  his  duty 
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required  him  to  give  full  force  and  effect  to  the  imperar 
tive  and  sweeping  language  of  the  statute ;  he  therefore 
discharged  the  "eight  colored  persons  mentioned  in  the 
writ."  The  case  is  reported  as  People  ex  ret.  Napoleon 
V.  Jonathan  Lemmon,  5  Sanford  Superior  Court  Re- 
ports, p.  681. 

Mr.  Clinton  and  Mr.  La  Paugh  w^ould  have  taken  an 
immediate  appeal  from  the  decision  of  Judge  Paine  but 
for  the  fact  that  the  merchants  of  New  York  raised  five 
thousand  dollars  and  paid  that  sum  to  Mr.  Lemmon  for 
the  loss  of  these  slaves,  which  was,  as  he  considered, 
their  full  value.  Yet  it  was  the  intention  of  Messrs. 
Clinton  and  La  Paugh  to  take  the  case  to  the  Supreme 
Court,  and  if  unsuccessful  there  to  take  an  appeal  to  the 
Court  of  Appeals,  in  order  to  have  the  legal  questions 
involved  in  the  decision  of  Judge  Paine  settled  by  the 
Court  of  last  resort  in  this  State.  But  Mr.  Clinton  and 
Mr.  La  Paugh  were  very  busy  in  other  cases ;  and  as  there 
was  no  immediate  pressure  in  the  Lemmon  slave  case, 
their  client  having  been  glad  to  depart  from  the  State 
with  his  five  thousand  dollars,  year  after  year  glided  by 
without  their  having  the  leisure  to  go  on  with  the  appeal. 
Some  years  afterwards  the  State  of  Virginia,  having 
been  aroused  in  regard  to  the  slave  question,  requested 
the  Attorney-General  of  that  State  to  take  charge  of 
the  case  on  behalf  of  Mr.  Lemmon.  After  having  ascer- 
tained the  condition  of  the  proceedings,  he  (the  Attorney- 
General)  expressed  a  desire  to  have  Charles  O'Conor 
argue  the  case  in  the  appellate  courts.  To  this  Mr.  Clin- 
ton cordially  consented,  and,  as  Senior  Counsel,  gladly 
yielded  his  position  to  Mr.  O'Conor,  and  withdrew  from 
the  case.  The  Supreme  Court  (26  Barber,  270)  and  the 
Court  of  Appeals  (20  N.  Y.,  562)  affirmed  the  decision 
of  Judge  Paine. 
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In  the  year  1854  a  man  named  Brown  was  tried  in  the 
City  of  New  York,  in  the  United  States  Circuit  Court, 
upon  an  indictment  charging  him  with  having  been 
engaged  in  the  manufacturing  and  passing  of  counterfeit 
money.  He  was  a  man  of  fine  education  and  of  excel- 
lent family.  His  father  was  a  wealthy  man,  and  stood 
high  in  social,  business,  and  financial  circles.  Brown,  the 
defendant,  was  apparently  about  thirty  years  of  age.  He 
had  studied  medicine,  and  had  been  graduated  from  a 
medical  college.  Whether  he  had  been  entrapped  into 
evil  associations  and  made  the  victim  of  others  engaged 
in  counterfeiting,  or  whether  he  was  the  black  sheep 
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of  his  father's  flock — the  skeleton  of  the  family  closet — 
did  not  satisfactorily  appear.  Judge  Hall,  a  former  law 
partner  of  President  Fillmore,  presided  at  the  trial.  The 
defense  was  conducted  by  Mr.  Clinton.  The  evidence  of 
the  Government  bore  strongly  against  the  defendant. 
In  his  address  to  the  jury,  after  the  close  of  the  evidence, 
the  best  Mr.  Clinton  could  do  was  to  assail  the  credi- 
bility of  some  of  the  witnesses  for  the  Government,  and 
combat  the  force  of  the  circumstantial  evidence  upon 
which  the  District  Attorney  relied.  After  an  able  and 
effective  address  to  the  jury  by  the  District  Attorney, 
and  a  clear  and  impartial  charge  by  Judge  Hall,  the  jury 
retired,  and,  after  remaining  out  a  long  time,  came  into 
court  and  announced  that  it  was  impossible  for  them  to 
agree.  They  were  accordingly  discharged.  When  the 
trial  of  the  case  was  next  moved  Judge  Betts  presided. 
In  the  meantime  John  McKeon  had  been  appointed 
United  States  District  Attorney  for  the  Southern  Dis- 
trict of  New  York.  Mr.  Clinton,  not  being  ready  to 
proceed,  moved  to  postpone  the  trial.  Mr.  McKeon,  in 
the  course  of  his  argument  opposing  the  motion,  said 
the  trial  ought  to  proceed — there  was' no  good  reason 
why  it  should  be  put  off;  if  Mr.  Clinton  was  not  ready 
he  ought  to  be  ready — the  motion  to  postpone  was 
outrageous.  Mr.  McKeon  said :  "/  am  surprised  that 
Mr.  Clinton  should  ash  such  a  thing — /  am  surprised 
at  himP  Mr.  Clinton  replied  substantially  as  follows: 
"Your  Honor  has  not  known  my  fiery,  impetuous,  in- 
flammable friend,  Mr.  McKeon,  as  long  as  I  have.  "When 
he  was  District  Attorney  of  the  City  and  County  of  New 
York  it  was  my  fortune  to  meet  him  often.  In  al- 
most every  case  he  prosecuted  he  made  an  enthusiastic 
and  fiery  exhibition  of  his  surprise  at  the  course  pur- 
sued by  Counsel  for  the  defense ;  his  imagination  was 
red-hot  with  surprise  at  the  evils  and  dangers  with 
which  he  seemed  to  think  his  opponents  might  over- 
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whelm  him.  At  some  stage  of  every  case  a  deadly 
surprise  seemed  to  settle  upon  him.  lie  was  always 
surprised.  And  all  I  have  to  add  is,  if,  during  his  term 
of  office  as  United  States  District  Attorney,  he  ever  ap- 
pears before  your  Honor  in  a  case  in  which  he  is  not  sur- 
prised, your  Honor  will  be  surprised !" 

The  Judge  and  Mr.  McKeon  laughed  heartil}^  and  the 
Judge  granted  Mr.  Clinton's  motion  to  postpone  the 
trial,  Mr.  McKeon  not  dissenting.  When  the  second 
trial  came  on,  despite  the  utmost  efforts  of  Mr.  Clinton 
to  save  him,  the  defendant  was  convicted. 

A  Curious  Incident 

When  James  I.  Roosevelt  was  one  of  the  Judges  of 
the  Supreme  Court,  Mr.  Clinton  had  a  curious  experience 
in  the  trial  of  a  case  before  him  in  the  City  of  New 
York.  Mr.  Clinton  was  Counsel  for  the  plaintiff  in  a 
suit  brought  to  recover  for  moneys  which  he  had  ad- 
vanced to  the  defendant  to  aid  him  in  his  business.  It 
appeared  in  evidence  that  the  plaintiff  had  been  quite 
lenient  with  the  defendant.  Instead  of  pushing  him  for 
payment  when  different  sums  were  due,  the  plaintiff,  on 
account  of  defendant's  pecuniary  embarrassment,  ad- 
vanced him  more  money,  so  as  to  prevent  his  failure  in 
business,  and  thus  from  time  to  time  tided  liim  over  his 
difficulties,  until  finally  he  brought  suit  for  the  entire 
amount  advanced.  As  these  facts  were  brought  out  in 
evidence.  Judge  Roosevelt  interrupted  and  said :  "  How 
is  this  ?  If  defendant  owed  plaintiff  money,  why  did  he 
not  pay  him  ?  IIow  can  it  be  if  defendant  owed  plaintiff 
money,  instead  of  paying  plaintiff  money  the  plaintiff  pays 
the  defendant  money  ?  This  looks  as  though  the  plaintiff 
owed  defendant  instead  of  defendant  owing  plaintiff." 
Mr.  Clinton  explained  that  the  exigencies  of  defendant's 
business  were  such  that,  in  order  to  enable  him  to  pay 
what  was  due,  plaintiff  thought  it  discreet  to  bolster  him 
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up  by  advancing  him  more  money.  In  a  little  while 
Judge  Roosevelt  broke  out  again  with  the  same  obser- 
vations, and  Mr.  Clinton  made  the  same  explanation. 
There  followed  several  more  repetitions  of  Judge  Roose- 
velt's interruption  and  Mr.  Clinton's  explanation.  Fi- 
nally, Mr.  Clinton,  tired  of  making  explanations,  told 
Judge  Roosevelt  that  he  must  decline  to  explain  any 
more  until  he  addressed  the  jury  after  the  evidence  was 
closed.  It  was  clear  to  Mr.  Clinton  that  Judge  Roose- 
velt believed  the  defendant  was  not  indebted  to  the 
plaintiff  in  any  sum  whatever,  and  that  he  would  charge 
the  jury  strongly  in  favor  of  a  verdict  for  defendant. 
To  counteract  the  effect  of  such  a  charge  Mr.  Clinton, 
in  his  address  to  the  jury,  made  a  peculiar  appeal  to 
them.  He  explained  that  they  were  the  judges  of  the 
facts ;  that  while  they  must  accept  the  law  as  laid  down 
by  the  Court,  they  were  clothed  with  exclusive  power 
and  authority  to  decide  upon  the  facts,  on  account  of  their 
vastly  superior  knowledge  as  compared  with  the  Court. 
They,  as  intelligent  business  men,  understood  facts, 
which  it  could  not  be  expected  the  Court  would  compre- 
hend. In  the  case  on  trial  before  them  he  urged  that  it 
was  their  duty  to  go  contrary  to  the  opinion  of  the 
Court.  He  maintained  that  the  Court  was  entirely 
wrong  in  respect  to  the  facts,  and,  without  being  dis- 
courteous to  Judge  Roosevelt,  Mr.  Clinton  urged  the 
jury  to  find  a  verdict  directly  contrary  to  the  charge  of  the 
Court.  Unfortunately  for  Mr.  Clinton,  he  in  his  address 
to  the  jury  convinced  Judge  Roosevelt  that  the  plaintiff- 
was  right,  and  that  the  defendant  was  indebted  to  him 
in  the  full  amount  claimed;  and  in  effect  he  so  charged 
the  jury.  Had  he  charged  them  to  find  £or  defendant, 
they  would  immediately  have  rendered  a  verdict  for 
plaintiff.  Six  of  the  jurors,  strongly  affected  by  Mr. 
Clinton's  appeal,  took  him  at  his  word,  and,  as  they 
thought  it  was  their  bounden  duty  to  go  against  the  charge 
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of  the  Judge,  they  voted  in  the  jury-room  for  a  verdict 
in  favor  of  the  defendant.  The  other  six  jurors,  how- 
ever, comprehended  that  there  "  was  a  change  of  base  " 
on  the  part  of  the  Judge,  and  that  the  strong  appeal  of 
Mr.  Clinton  to  go  against  the  Judge  had  no  application 
to  the  altered  condition  of  the  case.  The  result  was  the 
jury  disagreed,  six  being  for  plaintiff  and  six  for  de- 
fendant. On  the  next  trial  Mr.  Clinton  obtained  a  ver- 
dict without  any  difficulty  for  the  full  amount  claimed. 

The  Colored  Witness  and  her  ^^Dress^^ 

The  six  jurors  were  almost  as  much  disposed  to  carrj^ 
out  literally  the  request  of  Mr.  Clinton  as  was  a  certain 
colored  woman,  according  to  her  understanding  of  his 
request,  with  whom  he  was  brought  in  contact  many 
years  ago.  In  an  important  case  in  which  Mr.  Clinton 
was  retained  one  of  his  most  important  witnesses  was 
a  stout,  good-natured,  honest  colored  woman.  She  told 
Mr.  Clinton  that  before  the  trial  came  on  she  might 
have  to  leave  New  York  and  go  to  New  Haven,  Con- 
necticut. Mr.  Clinton  told  her  that  if  she  did  so  he 
wanted  her  before  she  left  to  let  him  know  where  she 
expected  to  stay — he  desired  particularly  to  know  the 
street  and  number ;  he  added :  "  If  you  go  out  of  the 
city  before  the  trial  comes  on  be  sure  to  leave  me  your 
address.''^  After  considerable  hesitation  she  promised 
faithfully  to  comply  with  Mr.  Clinton's  request.  Some 
time  afterwards  Mr.  Clinton,  on  going  to  his  office,  was 
handed  a  bundle  by  one  of  his  clerks,  who  said  that  this 
colored  woman  had  left  it  for  him,  saying  to  the  clerk 
at  the  time  that  she  was  going  out  of  town,  and  that 
she  had  promised  Mr.  Clinton  that  before  she  went  she 
would  leave  him  her — dress.  On  opening  the  bundle 
it  was  found  to  contain  an  old  black  bombazine  dress. 
She  thought  when  Mr.  Clinton  asked  her  to  leave  her 
"address"  ho  meant  her  "dress."     So  she  concluded 
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that  any  of  her  old  frocks  would  answer,  and  therefore 
she  left  the  old  bombazine  dress.  This  afforded  Mr. 
Clinton  no  clew  to  her  whereabouts ;  and,  according  to 
his  recollection,  when  the  trial  came  on  he  had  to  get 
along  without  her  evidence  as  best  he  could. 

The  Physician  who  had  a  Wife 

On  one  occasion  a  physician,  somewhat  advanced  in 
years,  who  had  been  an  important  witness  in  a  noted 
case  for  a  client  of  Mr.  Clinton,  applied  to  him  to  draw 
a  deed  of  certain  real  estate.  Not  knowing  whether 
he  was  married,  Mr.  Clinton  asked  him  if  he  had  a  wife, 
it  being  necessary,  if  he  had  one,  that  she  should  join  in 
the  deed.  The  doctor  evaded  the  question,  and  did  not 
seem  inclined  to  give  any  information  on  the  subject. 
Mr.  Clinton  pressed  him  for  a  direct  answer,  and  ex- 
plained why  he  put  the  question.  Still  the  doctor  pre- 
varicated. Mr.  Clinton  told  him  that  unless  he  an- 
swered his  question  he  could  not  draw  the  deed ;  and 
then  said  to  him,  somewhat  emphatically :  "  Doctor, 
please  tell  me.  Have  you  a  wife  ?"  The  doctor,  hesi- 
tating somewhat,  said  :  "  Yes — such — such  as — such  as 
she  is  r^ 

Curious  Case  of  a  Clergyman 

Many  years  ago  the  rector  (who  was  a  Doctor  of 
Divinity)  of  a  prominent  church  in  the  City  of  New 
York  became  involved  in  a  controversy  between  two 
rival  Boards  of  Vestrymen,  each  of  which  boards 
claimed  to  have  been  duly  elected.  The  rector  recog- 
nized the  board  which  in  his  opinion  had  been  legally 
elected.  The  rival  board  at  once  complained  against 
him  to  the  bishop  for  disorderly  conduct.  It  seemed 
to  be  their  view  that  if  the  rector  indulged  in  an  opin- 
ion adverse  to  their  claims,  such  an  opinion  was  evidence 
of  a  disorderl}'  mind,  and  his  recognition  of  the  other 
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Board  of  Yestrymen  was  necessarily  disorderly  conduct. 
Strange  to  say,  the  bishop  took  the  initial  steps  to  put 
the  rector  on  trial,  who  engaged  his  friend,  Mr.  Clinton, 
to  defend  him.  A  goodly  number  of  clergymen,  friends 
of  the  rector,  some  of  whom  were  Doctors  of  Divinity  of 
high  standing  in  the  Church,  met  at  the  rector's  resi- 
dence to  consult  as  to  the  best  mode  of  conducting  the 
defense.  Mr.  Clinton  attended  the  conference.  Much 
conversation  was  had  as  to  the  best  course  to  be  pur- 
sued. Many  of  those  present  expressed  their  views 
quite  freely.  In  respect  to  one  of  them  Mr.  Clinton 
noticed  that  in  all  he  had  to  say  he  was  very  clear  and 
direct,  and  seemed  to  understand  thoroughly  what  he 
was  about.  "When  he  got  Mr.  Clinton  aside,  out  of 
hearing  of  the  others,  he  said,  in  substance:  "Mr.  Clin- 
ton, do  not  pay  any  attention  to  what  my  brethren  say 
to  you  as  to  how  to  conduct  the  defense  of  our  friend. 
In  respect  to  business  tact  and  judgment,  outside  the 
routine  of  ministerial  duties  and  avocations,  clergymen 
are  fools.  They  don't  know  anything.  I  was  in  busi- 
ness a  while  before  I  studied  for  the  ministry,  and  had 
an  opportunity  to  learn  something^  otherwise  I  would 
have  been  as  much  of  a  fool  as  the  rest  of  my  breth- 
ren." 

How  true  it  is  that  clergymen  have  but  little  oppor- 
tunity to  know  the  world  and  its  ways  as  understood 
by  other  people !  They  have  but  little  intercourse  with 
business  men  as  such.  They  are  brought  in  contact 
mostly  with  women  and  children.  In  their  associations 
with  men  they  do  not  see  them  as  others  do.  Men  in 
the  company  of  clergymen  do  not  talk  altogether  as 
they  would  in  their  absence.  Every  allowance  is  made 
for  their  unfamiliarity  with  business  and  worldly  mat- 
ters outside  their  clerical  duties.  Clergymen  see  men 
of  affairs  and  public  men  to  great  disadvantage.  Even 
were  clergymen  in  talent  far  above  those  outside  the 
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clerical  profession  no  opportunities  are  offered  them  to 
acquire  the  practical  knowledge,  discretion,  and  judg- 
ment so  essential  to  other  men  to  enable  them  to  get 
on  in  the  world,  and  be  of  use  to  themselves,  their  fam- 
ilies, and  the  community  in  which  they  live.  Acquisi- 
tions of  laymen  come  only  from  actual  experience  and 
contact  with  the  world,  not  from  college  or  university 
or  theological  training,  nor  from  reading,  no  matter  how 
extensive,  nor  from  studies,  be  they  ever  so  thorough. 
It  is  a  calamity  to  clergymen  that,  before  entering  upon 
the  active  duties  of  their  sacred  profession,  they  are 
without  the  practical  education  which  comes  of  actual 
contact  with  the  world,  enabling  those  thus  experienced 
to  conquer  adversity  so  as  to  be  able  to  endure  prosper- 
ity should  it  fall  to  their  lot.  With  such  practical  educa- 
tion how  much  more  efficient  and  useful  clergymen 
could  be  in  the  discharge  of  the  duties  imposed  upon 
them  by  their  holy  calling. 


CHAPTER  XIX 

CASE  OF  FREDERICK  A.  TALMADGE  AGAINST  HORACE  GREELEY 

An  Action  of  Libel  Brought  in  the  Supreme  Court  in  February,  1855. 
— Extraordinary  Decision  of  Talmadge,  as  Recorder  and  Presiding 
Judge  of  the  Court  of  New  Yorlc  General  Sessions,  Quashing  an  In- 
dictment.— Sketches  of  Horace  Greeley  and  Fernando  Wood. — 
Curious  Incidents  and  Anecdotes  Relating  to  the  Eccentricities  and 
Peculiarities  of  Greeley. 

In  the  year  1851  Fernando  Wood  was  indicted,  in  the 
Court  of  General  Sessions  for  the  City  and  County  of 
New  York,  for  obtaining  money  by  false  pretenses. 
Tlie  indictment  was  found  on  the  7th  of  November, 
1851,  and  alleged  that  the  offense  was  committed  on 
the  7th  day  of  November,  1848.  Counsel  for  Wood 
moved  to  quash  the  indictment,  on  the  ground  that  it 
was  found  one  day  too  late.  According  to  the  statute 
of  limitations  existing  at  that  time  it  was  necessary 
that  an  indictment  should  be  found  within  three  years 
after  the  commission  of  the  offense  charged.  The  point 
was  whether,  in  the  computation  of  three  years,  the  day 
on  which  the  offense  was  committed  should  be  included 
or  excluded — if  included,  the  indictment  was  one  day  too 
late;  if  excluded,  it  was  found  in  time.  In  England 
and  in  some  of  the  States  of  our  Union  the  decisions 
were  conflicting;  but  in  the  State  of  New  York  the 
adjudications  were  uniform,  to  the  effect  that  the  day  of 
the  commission  of  the  offense  should  be  excluded  in  the 
computation  of  the  three  years. 

In  Snyder  v.  Warren  (2  Cowen,  518)  it  appeared  that 
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on  the  15th  of  August,  1822,  the  Sheriff  of  Eensselaer 
County  sold  a  farm  of  AVager  to  the  Snyders  at  a  bid  of 
$888,  and  executed  to  them  a  certificate  of  sale.  On 
the  15th  of  November,  1823,  Wager  confessed  a  judg- 
ment in  favor  of  J.  P.  De  Freest  for  $25^-^  damages, 
with  81  cents  costs,  a  transcript  of  which  was  filed  in 
the  clerk's  office.  On  the  same  day  De  Freest  applied 
to  the  sheriff  to  redeem  the  farm  sold  as  a  judgment 
creditor,  and  tendered  to  him  the  amount  bid  by  Sny- 
der, with  ten  per  cent,  interest  from  the  time  of  sale. 
A  motion  was  made  for  a  manrlamus  commandinH"  the 
sheriff  to  convey  to  the  Snyders.  The  point  before  the 
Court  was  whether,  in  the  computation  of  the  fifteen 
months  within  which  a  judgment  creditor  could  redeem, 
the  day  of  the  sale  on  execution  by  the  sheriff  should 
be  included  or  excluded.  The  statute  provided  that  a 
judgment  creditor  might  redeem  the  lands  and  tene- 
ments so  sold  within  fifteen  months  from  the  sale  there- 
of. Counsel  in  support  of  the  motion  claimed  that  the 
time  commenced  "  from  the  sale — not  fro?n  or  after  the 
day  of  sale ;  and  when  the  computation  is  from  or  after 
an  act  done,  the  day  on  which  the  act  was  done  is  to 
be  included."  The  Court  held  exactly  the  contrary.  If 
the  day  of  sale  by  the  sheriff  were  to  be  included  the 
time  to  redeem  expired  on  the  14th  of  November.  If 
the  day  of  sale  were  not  included  the  judgment  credi- 
tor would  have  all  of  the  15th  of  November  in  which  to 
redeem.  The  Court  say  :  "  The  creditor  had  the  whole 
of  the  15th  November  in  which  to  redeem.  Motion  de- 
nied." 

In  ex  parte  Dean  (2  Cowen,  605)  the  Court  held  that 
where  the  computation  of  time  in  a  statute  is  to  be 
from  an  act  done  the  first  day  should  be  excluded.  In 
delivering  their  opinion  the  Court  say :  '^Per  Curiam. 
We  have  departed  from  the  rule  of  construction  adopted 
by  the  English  Courts,  and  hold  that  the  same  mode  of 
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computation  is  to  be  adopted  upon  statutes  which  pre- 
vails both  in  England  and  in  this  State  as  to  notices; 
that  is  to  say,  one  day  is  to  be  counted  inclusive  and 
the  other  exclusive.  We  held  this  at  the  last  term  upon 
the  statute  (Sess.  43,  ch.  184,  S.  3)  in  relation  to  the 
sale  and  redemption  of  lands  upon  execution,  which 
gives  to  the  judgment  creditor  fifteen  months  from  the 
sale  within  which  he  may  redeem.  Where  the  sale  was 
on  the  15th  of  August,  1822,  we  gave  the  creditor  the 
whole  of  the  15th  November,  1823,  to  redeem." 

In  Homan  v.  Lis  well  (6  Co  wen,  659)  a  portion  of  the 
syllabus  is:  "Where  computation  of  time  in  a  statute  is 
to  be  from  the  date,  or  from  an  act  done,  the  day  of  the 
date  or  act  is  exclusive." 

In  Wilcox  V.  Wood  (9  Wendell,  346)  a  part  of  the  syl- 
labus is  as  follows :  "  It  seems  that  a  lease  of  premises 
from  the  first  day  of  May  in  one  year  to  the  first  day 
of  May  in  the  succeeding  3'ear  excludes  the  first  day." 
Savage,  Chief  Justice,  in  delivering  the  opinion  of  the 
Court  (p.  348),  says : 

"  In  this  State,  in  questions  of  the  computation  of  time 
arising  under  our  own  rules,  our  statutes,  and  upon 
prornissory  notes,  we  hold  that  the  day  of  the  date  is 
excluded ;  upon  the  same  principle,  if  the  lease  is  to 
hold  from  and  after  the  first  day  of  May,  it  would  seem 
to  follow  that  the  first  day  is  excluded." 

In  Cornell  v.  Moulton  (3  Denio,  12),  Bronson,  Chief- 
Justice,  says,  p.  15: 

"  But  in  the  construction  of  the  statutes  the  decisions 
have  not  been  uniform,  either  in  England  or  in  this  coun- 
try.  Sometimes  the  first  day  has  been  included,  and  at 
other  times  it  has  been  excluded.  The  case  of  Presby 
V.  AViUiams  (15  Mass.,  193)  is  precisely  in  point  for  the 
defendant.  The  action  was  on  a  promissory  note  which 
the  defendant  had  admitted  to  be  due  and  unpaid  on 
the  first  day  of  November,  1811.     The  action  was  com- 
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iiienced  on  the  first  day  of  November,  1817;  and  the 
Court  held  that  the  statute  of  limitations  had  run,  and 
the  plaintiff  was  a  day  too  late.  But  that  case  is  not  in 
accordance  with  the  decisions  of  this  State.  Our  cases  all 
go  to  establish  one  uniform  rule,  whether  the  question 
arises  upon  the  practice  of  the  Court  or  the  construction 
of  a  statute,  and  the  rule  is  to  exclude  the  first  da}'' 
from  the  computation.  The  question  has  not  before 
arisen  upon  the  statute  of  limitations,  but  it  has  been 
fully  settled  in  the  decisions  upon  other  statutes  involv- 
ing the  same  principle.  (Snyder  -y.  Warren,  2  Cowen, 
518;  ex  parte  Dean,  id.  605;  Homan  v.  Liswell,  6  id. 
659 ;  Wilcox  v.  Wood,  9  Wend.  346.)  When  the  period 
allowed  for  doing  an  act  is  to  be  reckoned  from  the 
making  of  a  contract,  or  the  happening  of  any  other 
event,  the  day  on  ^vhich  the  event  happened  may  be 
regarded  as  an  entirety,  or  a  point  of  time ;  and  so  he 
excluded fr 0771  the  coinjputation. 

"  The  Justice  was  right  in  holding  that  the  statute  had 
not  run  at  the  time  the  suit  was  commenced. 

"  Such  are  my  views  of  the  case.  But  my  brethren 
are  of  opinion  that  the  delivery  of  the  process  to  the 
constable  was  no  part  of  the  official  duty  of  the  Justice, 
and  consequently  that  there  was  no  legal  evidence  be- 
fore him  that  the  suit  was  commenced  on  the  14th  of 
February.  Of  course  the  return  of  the  Justice  to  the 
certiorari  can  prove  nothing  concerning  matters  which 
were  not  properly  before  him.  In  this  view  of  the  case 
the  suit  was  commenced  a  day  too  late." 

These  decisions  of  the  Supreme  Court  were  binding 
upon  all  inferior  Courts,  such  as  Courts  of  Oyer  and 
Terminer  and  General  Sessions.  I^o  Court  or  Judge  of 
an  inferior  Court  had  a  right  to  disregard  them,  yet 
they  had  no  weight  with  Recorder  Talraadge  in  his 
decision  upon  the  motion  to  quash  the  indictment  in 
Wood's  case. 

13 
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The  following  extracts  from  the  minutes  of  the  Court 
of  the  New  York  General  Sessions  will  show  w^hat  pro- 
ceedings were  taken  after  the  indictment  was  found  : 

Thursday  Morning,  December  4,  1851. 
The  Court  meets  pursuant  to  adjournment. 
Present  : 

The  Hon.  Frederick  A.  Talraadge,  Recorder. 

-rl   T^  11       !■  Aldermen,  Justices  of  the  Sessions. 
James  K.  Ball,      ) 

^  )      On  indictment  for  obtaining  goods  by 

-r^  -.  *  -txr     -I    C  false  pretenses. 

Fernando  vVood.  ; 

Ogden  Hoffman  and  Thomas  Tucker,  Esqs.,  appear  for 
the  defendant  and  interpose  the  following  plea  to  the  indict- 
ment (verbally),  to  wit :  "  That  the  indictment  is  void  upon 
its  face,"  upon  which  plea  A.  O.  Hall,  Esq.,  in  behalf  of 
the  People,  takes  issue.  The  indictment  is  submitted  to 
the  Court  without  argument. 

Friday  Morning,  December  5,  1851. 
Court  meets  pursuant  to  adjournment. 
Present : 

The  Hon.  Frederick  A.  Talmadge,  Recorder. 

T  -ri   Ti  11       r  Aldermen,  Justices  of  the  Sessions. 

James  K.  iJall,      ) 


^  /      On  indictment  for  obtaining  goods  by 

-r«  1 '  -nr     1   \  false  pretenses. 

Fernando  Wood.  ;  ^ 

The  defendant  appears,  and,  on  motion  of  the  District  At- 
torney, ordered  that  the  proceedings  of  yesterday  in  this 
case  be  withdrawn,  and  that  the  case  stand  over,  subject  to 
further  advisement  on  the  part  of  the  defendant  on  notice 
to  the  District  Attorney. 
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Friday  Morning,  December  19,  1851. 
Court  meets  pursuant  to  adjournment. 
Present : 

The  Hon.  Welcome  R.  Beebe,  City  Judge. 

T^^^     -ri   T^  11^     r  Aldermen,  Justices  of  the  Sessions. 
James  K.  liall,      ) 

[Before  the  Court  adjourned  Judge  Beebe  left  the  Bench, 

and  Recorder  Talmadge  took  his  place.] 

******* 

P  /      On  indictment  for  obtaining  goods  by 

T-.  T     -ITT      T    \  false  pretenses. 

Fernando  Wood.  ; 

J.  R.  Whiting,  Esq.,  of  Counsel  for  the  defendant,  moves 
to  quash  this  indictment.  Counsel  are  heard  thereon  in  sup- 
port of  said  motion,  and  also  the  District  Attorney  and  John 
McKeon,  Esq.,  in  opposition  thereto. 

Saturday  Afternoon,  December  20,  1851. 
Court  meets  pursuant  to  adjournment. 
Present : 

The  Hon.  Frederick  A.  Talmadge,  Recorder. 

T  i-»*   T>  11       r  Aldermen,  Justices  of  the  Sessions. 

James  K.  Ball,       ) 

.  P  )      On  indictment  for  obtaining  goods  by 

1-1  -. '  -r-rr      -.    V  falsc  prctcnses. 

Fernando  Wood.  ; 

A  motion  having  heretofore  been  made  to  quash  this  in- 
dictment, and  Counsel  having  been  heard  in  support  of  and 
in  opposition  thereto,  and  due  deliberation  having  been  had 
thereon,  it  is  ordered  by  the  Court  that  this  indictment  be 
and  the  same  is  hereby  quashed,  and  it  is  further  ordered 
that  the  defendant  and  his  sureties  be  severally  discharged 
from  their  recognizances. 

Upon  quashing  the  indictment  Recorder  Talmadge 
delivered  the  following  opinion,  which  is  reported  in  10 
N.  Y.  Legal  Observer,  p.  61 : 

"  This  is  a  motion  to  quash  the  indictment  on  the 
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the  note  or  on  the  clay  succeeding.  In  his  opinion  the 
day  on  which  an  act  is  to  be  done  should  be  excluded 
from  the  computation  of  time.  The  learned  Judge  al- 
ludes to  the  phraseology  of  the  statute  of  limitations 
applicable  to  civil  contracts  :  *  That  the  action  should  be 
commenced  within  six  years  next  after  the  cause  of 
action  occurred  ;'  the  word  'next'  being  inserted  in  this 
statute,  but  not  in  the  statute  limiting  the  commence- 
ment of  criminal  proceedings. 

"  But  in  the  case  just  cited  it  appears  that  the  prin- 
ciple adopted  by  him  was  not  adopted  by  the  Court,  as 
the  judgment  below  was  reversed,  in  opposition  to  his 
opinion,  and  upon  a  ground  not  involving  this  question. 
I  must  therefore  regard  his  opinion  rather  as  a  dictum 
than  as  an  authoritative  decision  upon  the  question 
under  consideration. 

"Upon  an  examination  of  the  English  authorities  I 
find,  in  the  case  of  Rex  v.  Adderly  (Dorey  R.,  463),  Lord 
Mansfield  held  that  the  day  on  which  the  sheriff  goes 
out  of  office  is  to  be  reckoned  as  part  of  the  six  months 
after  the  expiration  of  his  office,  in  which  he  may  be 
called  upon  to  return  process ;  and  in  this  opinion  the 
whole  Court  concurred.  It  will  be  observed  that  the 
statute  limiting  the  time  within  which  such  proceeding 
may  be  taken  against  the  sheriff  uses  the  same  phrase- 
ology ('  after  the  expiration,'  etc.)  as  the  statute  of  our 
State  relating  to  limitation  of  criminal  proceedings,  with- 
in three  years  after  the  commission,  etc.,  not  as  in  the 
statute  limiting  the  proceedings  on  civil  contracts,  which 
uses  the  words  'within  six  years  next  after  the  cause  of 
action  accrued.'     (2  R.  S.,  p.  224.) 

"  But  the  question  has  been  directly  adjudicated  upon, 
and  the  principle  fully  sustained  by  the  Supreme  Court 
of  Massachusetts,  in  the  case  of  Presbrey  v.  Williams 
(15  Mass.  R.,  193),  and.  this  upon  a  civil  contract. 

"  And  in  the  case  of  Arnold  v.  United  States  (9  Cranch, 
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120)  Justice  Story  sa3^s:  'That  where  the  computation 
is  to  be  made  from  an  act  done,  the  day  on  which  the  act 
is  done  is  to  be  included.' 

"  In  the  case  of  Pierpont  v.  Graham  (4  Washington 
Kep.,  232)  Judge  Washington  sa3's :  '  That  after  a  labo- 
rious examination  of  all  the  authorities  he  thought  the 
following  may  be  considered  settled  : 

"  'Where  the  computation  of  time  is  made  from  an  act 
done,  the  day  on  which  the  act  is  performed  is  to  be  in- 
cluded, because  the  act  is  the  terminus  a  quo  the  com- 
putation is  to  be  made.' 

"  The  terminus  a  quo  in  the  case  before  us  is  the  7th 
of  November,  1848,  and  upon  the  principle  so  fully  sus- 
tained by  the  foregoing  cases  three  years  had  elapsed 
before  the  indictment  had  been  'found  and  filed'  in  the 
case  under  consideration. 

"  But  this  case  is  peculiar  in  some  other  respects.  It  is 
upon  a  complaint  made  by  one  partner  against  his  co- 
partner in  a  particular  transaction  or  business — a  case 
where  each  had  equal  access  to  the  papers,  vouchers,  and 
books  of  the  partnership — where  there  were  mutual 
advances,  credits,  and  debits,  and  they  are  engaged  in 
one  common  concern,  and  if  a  fraud  is  attempted  to  be 
practised  by  the  one  upon  the  other  they  equally  have 
access  to  the  means  of  detection. 

"  A  bill  is  rendered,  and  the  items  of  payment,  the 
persons  to  whom  the  payments  were  made,'  and  the 
times  when  such  payments  were  made  are  specifically 
set  out,  and  the  principle  was  fully  adopted  in  England 
and  this  country  (see  Ilorton,  453)  that  where  the  party 
aggrieved  has  the  means  of  correction  and  detection  at 
hand  it  is  not  within  the  statutes,  which  seems  to  me 
to  be  peculiarly  applicable  to  this  case. 

"Again,  it  is  not  a  case  where  alleged  insolvency  ex- 
ists, or  where  the  complainant  can  be  damnified  by  the 
alleged  misrepresentations  of  the  accused.     Civil  courts 
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can  afford  an  abundant  remedy  for  the  supposed  wrong, 
and  if  the  acquisition  means,  or  the  redress  for  supposed 
pecuniary  injury  is  the  controlling  inducement  for  this 
prosecution,  the  complainant  can  have  the  most  ade- 
quate redress  by  a  resort  to  our  civil  tribunals.  Motion 
to  quash  granted." 

The  decision  of  Recorder  Talmadge,  as  will  be  seen, 
was  directly  contrary  to  four  decisions  of  the  Supreme 
Court  of  the  State  of  New  York  hereinbefore  cited. 
The  Recorder  does  not  even  refer  to  those  decisions, 
but  alludes  to  only  one  decision  of  our  Supreme  Court 
(Cornell  v.  Moulton,  3  Denio,  p.  12),  in  which  Bronson, 
Chief- Justice,  sa3's : 

"  Our  cases  all  go  to  establish  one  uniform  rule, 
whether  the  question  arises  upon  the  practice  of  the 
Court  or  the  construction  of  a  statute,  and  the  rule  is 
to  exclude  the  first  day  from  the  computation." 

It  is  true,  as  the  Recorder  says,  the  case  of  Cornell  v. 
Moulton  was  decided  upon  a  ground  not  involving  the 
question  Avhether  the  day  on  which  an  act  is  done  is  to 
be  included  or  excluded  in  the  computation.  Yet  the 
Court  agreed  with  Chief-Justice  Bronson  in  the  doctrine 
that  the  day  on  which  an  act  was  done  should  be  ex- 
cluded in  the  computation ;  for  they  had  expressly  held 
the  same  doctrine  in  four  adjudged  cases.  The  Re- 
corder, in  direct  opposition  to  these  four  decisions,  bases 
his  opinion  upon  the  doctrine  that  "  where  the  com- 
putation of  time  is  made  from  an  act  done,  the  day  on 
which  the  act  is  performed  is  to  be  included." 

The  other  reasons  given  by  the  Recorder  for  quashing 
the  indictment  are  remarkable.  He  seemed  to  think 
that  the  complainant  had  an  ample  remedy  in  the  civil 
courts  for  whatever  wrongs  (if  any)  he  had  suffered.  It 
is  strange  doctrine,  that  solvency  and  pecuniary  respon- 
sibihty  should  shield  one  from  prosecution  for  criminal 
offenses.    A  motion  to  quash  an  indictment  rests  en- 


200  F.  A.  TALMADGE    AGAINST   HORACE   GREELEY 

tirely  within  the  discretion  of  the  Court  whether  to 
grant  or  deny  it.  The  decision  is  final ;  it  cannot  be 
reviewed  by  an  Appellate  Court  on  appeal  by  writ  of 
error  or  in  any  other  way.  The  decision  on  the  motion 
to  quash  is  wholly  unlike  decisions  on  a  trial  admitting 
or  rejecting  evidence,  or  charging  or  refusing  to  charge 
the  jury  as  requested  by  Counsel.  Such  decisions  may 
be  excepted  to  and  reviewed  by  the  Supreme  Court  and 
the  Court  of  Appeals.  The  decision  of  the  Court  of 
General  Sessions  on  the  motion  to  quash  pronounced  by 
Recorder  Talmado^e  ended  the  indictment  ao^ainst  Wood 
forever.  No  matter  how  erroneous  the  decision,  no  new 
or  other  indictment  could  be  found,  for  the  reason  that 
such  an  indictment  would  be  long  after  the  expiration 
of  the  three  years  specified  by  the  statute  of  limitations. 
The  only  indictment  upon  which  Wood  could  have  been 
brought  to  trial,  if  at  all,  would  necessarily  have  been 
the  original  indictment.  But  that,  by  the  Recorder's  de- 
cision, was  dead,  and  could  by  no  legal  possibility  ever 
be  brought  to  life  again.  It  was  one  of  those  cases 
where  a  wrong  decision  was  as  effectual  as  a  correct 
one ;  in  other  words,  an  illegal  decision  was  just  as  good 
as  a  legal  one.  On  account  of  giving  Wood  the  benefit 
of  such  bad  law,  and  thus  shielding  him  from  trial, 
the  Recorder  was  much  criticised.  The  newspapers, 
and  among  them  the  New  York  Tribune,  assailed  him. 
The  Tribune  charged  that  the  decision  quashing  the  in- 
dictment was  not  a  disinterested  one.  The  insinuation 
was  thrown  out  that  the  Recorder  was  influenced  by 
mercenary  motives.  Finally  it  was  charged  or  intimated 
that  he  received  from  Fernando  Wood  eight  hundred  dol- 
lars as  the  price  of  his  decision.  The  Recorder  was  quite 
restive  under  these  attacks.  The  time  came  when  Fer- 
nando Wood,  as  Mayor  of  New  York  City,  acquired  im- 
mense popularity — when  he  was  almost  the  idol  of  "  our 
best  citizens  "  ;  when  the  reformers  and  rehgious  people 


F.  A.  TALMADGE   AGAINST   HORACE    GREELEY  201 

sounded  his  praises  and  seemed  to  regard  him  as  a  mod- 
el of  purity  and  the  incarnation  of  patriotic  benevolence; 
when  Wood  professed  to  initiate  many  reforms  which 
would  correct  all  manner  of  abuses,  and  requested  those 
■who  saw  anything  out  of  the  way  to  make  complaints 
at  the  Mayor's  office  so  that  he  could  see  that  justice 
w^as  done.  The  praises  of  "  Fernando  Wood,  Mayor  of 
New  York  City,"  were  so  general  and  so  numerous  that 
it  seemed  as  though  he  had  changed  his  identity.  Re- 
corder Talmadge  seized  the  occasion  of  this  state  of 
affairs  to  vindicate  himself  from  the  slanderous  imputa- 
tions cast  upon  him.  He  told  Mr.  Clinton  that  he  in- 
tended to  sue  the  newspapers  for  libel,  and  that  he  would 
begin  with  the  Tribune.  He  w^anted  to  start  with  Hor- 
ace Greeley.  He  desired  Mr.  Clinton  to  act  as  his  Coun- 
sel and  bring  the  suit,  stating  that  he  would  push  it  to 
the  utmost  of  his  power  —  he  would  have  no  procrasti- 
nation. He  stated  that  he  applied  to  Mr.  Clinton  because 
he  knew  that  he  was  energetic,  and  in  the  discharge  of 
his  professional  duties  could  not  be  intimidated  by  the 
Press.  He  said  he  wanted  a  lawyer  who  was  bold  and 
fearless,  and  therefore  he  selected  Mr.  Clinton,  who  told 
him  that  if  he  was  in  earnest  he  would  act  for  him, 
Mr.  Clinton  at  once  (February  6,  1855)  commenced  a 
suit  for  libel  on  behalf  of  Recorder  Talmadge  in  the  Su- 
preme Court  against  Horace  Greeley.  It  was  not  long 
before  Mr.  Greeley  wrote  Mr.  Clinton  a  characteristic 
letter,  in  which  he  said  he  was  not  aware  that  he  owed 
Recorder  Talmadge  anything  ;  but  if  he  did,  or  Record- 
er Talmadge  thought  he  did,  he  was  willing  to  leave  it 
out  to  referees,  and  he  therefore  proposed  to  do  so.  In 
answer  to  Mr.  Greeley's  letter  Mr.  Clinton  wrote  him 
saying  that  he  would  submit  the  matter  to  his  client, 
and,  on  learning  his  views,  he  would  further  communis 
cate  with  him  (Mr.  Greeley).  Mr.  Clinton  submitted 
Mr.  Greeley's  letter  to  Recorder  Talmadge,  and  asked 
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his  instructions  as  to  what  he  should  do.  It  appeared 
to  Mr.  Clinton  that  the  Recorder's  enthusiasm  for  the  lit- 
igation began  to  cool.  His  aggressiveness  was  percepti- 
bly diminishing.  Mr.  Clinton  failed  to  obtain  from  him 
any  instructions  as  to  what  he  should  write  Mr.  Greeley 
in  answer  to  his  letter.  When  the  suit  was  brought  the 
Recorder  expected  that  Fernando  Wood  would  be  the 
chief  witness  for  the  plaintiff.  At  that  time  Mr.  Wood 
stood  so  high  in  the  estimation  of  good  citizens,  and 
especially  of  the  highly  moral  and  religious  portion  of 
the  community,  that  Mr.  Clinton  had  no  doubt  his  evi- 
dence would  be  not  only  highly  credible  but  absolute- 
ly conclusive.  However,  it  was  not  long  before  his  new 
admirers  began  to  lose  faith  in  him.  The  Mayor's  pop- 
ularity, outside  of  those  who  followed  his  political  fort- 
unes througli  good  and  evil  report,  declined  rapidly,  and 
it  seemed  to  the  general  public  that  he  was  the  same 
Fernando  Wood  as  of  old.  His  credibility  as  a  witness 
would  be  neither  greater  nor  less  than  before  his  sud- 
den and  extraordinary  popularity.  Talmadge  remained 
quiescent — he  would  not  move — and  therefore  Mr.  Clin- 
ton could  not  press  the  suit.  He  would  not  direct  that 
it  go  on,  nor  that  it  be  discontinued.  Thus  the  suit  re- 
mained until,  years  afterwards,  it  was  dismissed  for  want 
of  prosecution,  on  motion  of  Mr.  Greeley's  Counsel. 
Why  Recorder  Talmadge  would  go  no  further  with  it 
Mr.  Clinton  could  never  understand. 

The  Recorder  and  Mr.  Greeley  were  very  conspicuous 
public  men.  They  had  been  in  Congress  together,  and 
had  been  on  friendly  terms.  Whether  the  procrastina- 
tion of  Talmadge  had  anything  to  do  with  the  attacks 
upon  AYood's  honesty  could  not  be  discovered.  A  single 
anecdote  will  illustrate  Mr.  Wood's  reputation  for  hon- 
esty. Mr.  Clinton  well  remembers  being  present  at  a 
large  Democratic  meeting  in  the  City  of  JS^ew  York,  dur- 
ing the  administration  of  Abraham  Lincoln,  when  the 
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subject  of  Mr.  Wood's  honesty  received  the  humorous 
attention  of  John  Van  Buren.  Wood  and  many  other 
Democratic  leaders  were  on  the  platform  while  John  Yan 
Buren  was  addressing  the  meeting.  He  alluded  to  the 
appellation  given  to  Lincoln  of  "Honest  old  Abe."  Yan 
Buren  said  that  to  speak  of  a  person  as  "  honest " — to 
call  him  "  Honest  Abe,"  or  "  Honest  John,"  or  "  Honest 
Jones,"  or  "  Honest  Smith  " — was  another  way  of  in- 
sinuating that  the  honesty  of  such  a  person  was  a  de- 
batable question.  Most  people  who  were  honest  had 
no  prefix  of  "  honest "  to  their  names.  To  give  one 
such  a  prefix  was  disrespectful — indeed,  it  was  insulting. 
Turning  to  Mr.  Wood,  he  said :  "  My  friend  here  was 
never  subjected  to  such  disrespect  and  insult.  No  one 
has  ever  spoken  of  him  as  '  Honest  Fernando.' "  The 
audience  were  convulsed  with  laughter,  and  Mr.  AYood 
himself  joined  heartily  in  the  merriment. 

The  subsequent  careers  of  Fernando  Wood  and  Horace 
Greeley  are  well  known.  The  former  attained  the  posi- 
tion of  a  patriarch  in  the  Democratic  party.  His  subse- 
quent career  in  Congress  placed  him  high  in  the  estima- 
tion not  only  of  his  fellow -members  of  both  political 
parties  but  of  the  community  generally.  Mr.  Greeley 
lived  to  receive  the  cordial  and  generous  support  of 
the  Democratic  party,  which  previously  he  had  always 
vigorously  and  bitterly  opposed,  as  their  candidate  for 
President  of  the  United  States.  This  country  has  raised 
few  men  who,  in  ability  and  in  aptitude  for  intellectual 
work,  were  the  equals  of  Horace  Greeley.  As  an  editor, 
and  especially  as  a  political  editor,  he  perhaps  had  no 
equal  in  the  United  States.  Eminent  and  pre-eminent 
as  he  was  as  an  editor,  philosopher,  and  statesman,  he 
had  many  rivals ;  but  in  costume  and  eccentricities 
Horace  Greeley  was  without  a  rival  in  the  civilized 
world.  His  eccentricities,  if  enumerated  in  detail,  would 
fill  many  a  volume. 
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In  Barclay  Street,  in  the  City  of  New  York,  about 
fifty  years  ago,  there  was  a  sort  of  public-house  known 
as  the  Barclay  Street  House,  popularly  called  the  "  Bran- 
Bread  House."  The  guests  could  have  no  meat,  poultry, 
or  fish ;  but  vegetables  and  fruits  were  served  in  abun- 
dance. Philosophers,  poets,  and  cranks  of  almost  every 
variety  were  guests  of  the  house.  Among  those  who 
lived  there  were  Horace  Greeley  and  Stephen  H. 
Branch,  generally  known  as  "  Alligator  Branch."  This 
sobriquet  the  latter  acquired  from  the  fact  that  in  the 
early  days  of  California,  soon  after  its  gold-mines  were 
discovered,  he  went  there  as  a  correspondent  of  the  New 
York  Herald.  In  his  letters  to  that  paper  he  described 
trees  there  of  enormous  size  and  height,  and  he  repre- 
sented that  alligators,  also  of  enormous  size,  ran  up  these 
trees  to  their  very  top,  as  though  they  were  so  many 
squirrels.  Branch  was  a  curious  compound  of  genius  and 
crank — chiefly  crank.  Afterwards  he  brought  himself 
conspicuously  before  the  public.  Sometimes  he  posed 
as  an  amateur  patriot,  at  other  times  as  a  philososophic 
martyr  —  the  victim  of  his  outspoken  and  irrepressible 
honesty.  He  continued  his  connection  with  the  Press, 
and  after  a  while  established  a  paper  of  his  own  called 
The  Alligator.  His  strictures  upon  individuals  and  pub- 
lic men  were  so  eminently  personal  as  to  result  in  com- 
plaints against  him  for  criminal  libel.  In  one  case,  at 
last,  he  was  tried,  convicted,  and  sentenced  to  impris- 
onment on  Blackwell's  Island  for  several  months.  He 
made  light  of  his  conviction  —  in  fact,  took  a  rather 
humorous  and  facetious  view  of  the  whole  affair.  But 
his  experience  as  a  penitentiary  prisoner  had  not  pror 
ceeded  far  when  it  occurred  to  him  that  the  service 
required  of  him  was  not  at  all  calculated  to  cultivate  or 
strengthen  his  sense  of  humor.  The  costume  he  was 
compelled  to  wear  in  no  way  contributed  to  his  expected 
amusement.    Finally,  his  residence  on  the  island  and  his 
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environments  there  became  so  little  to  his  taste  that  he 
applied  for  a  pardon,  and  threatened  to  leave  the  insti- 
tution and  all  its  inmates  in  disgust.  After  he  was 
set  at  liberty  he  undertook  to  furnish  the  pubhc  with 
amusement  by  delivering  lectures  upon  his  experience  as 
a  prisoner  on  Blackwell's  Island.  Mr.  Clinton  attended 
one  of  these  lectures,  but  he  thought  it  more  ghastly 
than  amusinof.  About  this  time  Mr.  Clinton  became 
well  acquainted  with  Branch.  His  eccentricities  and 
reminiscences  were  amusing  and  sometimes  interesting. 
He  was  in  the  habit  of  occasionally  coming  to  Mr. 
Clinton's  office,  and  when  he  was  not  too  busy  Branch 
seemed  to  enjoy  talking  with  him.  He  regaled  Mr. 
Clinton  with  anecdotes  about  public  men,  and  delighted 
especially  to  talk  of  all  the  great  editors  of  his  day,  with 
whom  he  claimed  to  have  been  on  familiar  terras,  such 
as  James  Gordon  Bennett  (the  elder),  Henry  J.  Ray- 
mond, and  Horace  Greeley.  The  greatest  man  of  them 
all,  he  thought,  was  Mr.  Greeley — he  considered  him 
altogether  the  greatest  man  who  had  ever  lived  since 
the  commencement  of  the  Christian  era.  He  loved  to 
dwell  on  his  associations  with  Greeley  at  the  Barclay 
Street  House  in  the  times  long  since  gone  by.  In 
speaking  of  the  guests  and  inmates  of  that  house  he 
said  they  were  of  all  classes — the  strong  and  robust,  the 
weak  and  puny,  the  tall  and  short,  the  large  and  stout, 
and  thin  and  scrawny.  He  described  them  as  a  general 
assortment  of  philosophers,  poets,  and  cranks,  with  long 
hair  and  shirt-collars  turned  down  low  over  the  collars 
of  their  coats.  The  diet  they  were  compelled  to  eat 
made  their  blood  thin  and  water}^,  reduced  their  flesh, 
and,  when  the  treatment  was  successful,  the  happy  cul- 
mination was  they  broke  out  in  boils — the  more  numer- 
ous and  extensive  their  boils  the  greater  the  success. 
Branch  said  that,  although  the  guests  when  they  came 
there  consisted  of  all  conditions  and  classes,  yet  under 
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the  treatment  they  got  they  were  all  soon  reduced  to 
two  classes — namely,  '•^skeletons  and  lunatics^  Greeley, 
he  said,  underwent  the  treatment  manfulh^  and  with 
signal  and  delightful  success.  The  boils  promptly  ap- 
peared upon  him  and  began  to  multiply.  When  the 
number  he  had  reached  one  hundred  Greeley  said  that 
was  "  Natures  grand  Fourth  of  July  P^ 

While  Mr.  Greeley  excelled  in  all  kinds  of  writings, 
and  in  speeches  and  addresses  upon  almost  every  vari- 
ety of  subject,  he  had  naturally  a  keen  sense  of  humor ; 
he  was  sometimes  caustic  in  the  extreme ;  at  other  times 
genial  to  the  last  degree.  Over  forty  j^ears  ago  he  with 
some  other  editors  became  involved  in  libel  suits  brought 
against  them  by  J.  Fenimore  Cooper,  the  novelist,  grow- 
ing out  of  criticisms  upon  some  of  his  novels.  Sometimes 
on  the  trial  of  the  cases  Greeley  acted  as  his  own  law- 
yer and  defended  himself.  Mr.  Clinton  recollects  read- 
ing in  the  Tribune  a  very  amusing  editorial  written  by 
Mr.  Greeley  giving  an  account  of  one  of  these  trials.  In 
criticising  his  conduct  of  the  case  as  his  own  lawyer  he 
did  not  spare  himself;  his  wit  and  humor  were  at  his 
own  expense.  In  illustrating  the  difficulty  of  proving 
the  truth  of  the  charges  contained  in  the  libel,  he  said,  in 
substance  (Mr.  Clinton  relies  upon  his  memory,  having 
read  the  editorial  at  the  time  it  appeared — probably 
forty  or  forty-five  years  ago — and  having  never  seen  it 
since) : 

"  Supposing  any  one  in  describing  our  flaxen  hair — 
though  there  is  but  little  of  it — and  our  baby  face,  and 
our  peculiar  walk,  it  should  be  charged  against  us  that 
we  were  a  'beauty';  we — we  should  admit  it,  as  it 
would  be  idle  to  take  issue  on  that  fact.  Then  as  to  our 
walk  we  should  be  compelled  to  admit  that  it  was  so 
rickety  that  we  invariably  walked  down  both  sides  of 
the  street  at  the  same  time,"  etc. 

Many  illustrations  might  be  given  of  the  frankness 
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and  outspoken  candor  of  Mr.  Greeley.  lie  was,  in  a 
marked  degree,  appreciative  and  just  to  his  competitors 
and  rivals.  The  following  incident  will  illustrate  this 
trait:  D.  Francis  Bacon  (a  brother  of  the  Eev.  Dr. 
Leonard  Bacon,  of  Connecticut)  was  for  a  long  time  .con- 
nected with  the  New  York  Courier  and  Enquirer,  of 
which  Mr.  James  Watson  Webb  was  the  editor  and  pro- 
prietor. Mr.  Bacon  was  a  very  brilliant  and  able  writer, 
and  had  been  the  Washington  correspondent  of  the 
Courier  and  Enquirer.  Finally,  Mr.  Bacon's  connection 
with  the  paper  suddenly  terminated,  he  and  Mr.  Webb 
having  quarrelled.  They  with  great  vigor  assailed  each 
other  in  the  newspapers.  In  the  course  of  their  Press 
warfare  an  editorial  appeared  in  the  Courier  and  En- 
quirer  intimating  that  Mr.  Bacon's  mental  condition  was 
such  as  to  cause  great  apprehension  and  the  most  ten- 
der solicitude  on  the  part  of  his  friends.  The  editorial, 
which  imputed  Mr.  Bacon's  attacks  upon  Mr.  Webb  to 
the  disturbed  condition  of  his  mind,  was  in  a  sarcastic 
and  ironical  vein.  Mr.  Bacon  commenced  a  suit  in  the 
Supreme  Court  against  Mr.  Webb  for  libel.  After- 
wards, as  an  offset  to  Mr.  Bacon's  action,  Mr.  Webb 
sued  him  for  libel.  The  latter  suit  was  brought  in  the 
Superior  Court  of  the  City  of  New  York,  and  it  so  hap- 
pened that  the  trial  of  the  suit  in  w^hich  Mr.  Webb  was 
plaintiff  came  on  first.  Mr.  Bacon  interposed  a  ground- 
less and  impudent  defense,  to  the  effect  that  Mr.  Webb 
had  no  character,  or,  in  other  words,  his  character  was 
so  bad  that  he  could  not  suffer  any  damage  by  reason  of 
libel.  Joseph  L.  White,  an  able  and  eloquent  lawyer, 
who  had  been  a  distinguished  member  of  Congress,  con- 
ducted the  case  for  the  plaintiff.  J.  Prescott  Hall,  the 
founder  and  head  of  the  legal  firm  of  which  Wm.  M. 
Evarts  is  now  the  head,  acted  as  Counsel  for  the  de- 
fendant. Among  the  witnesses  for  the  plaintiff  were 
William  Cullen  Bryant  and  Mr.  Ilallock,  editors    re- 
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spectively  of  the  New  York  Evening  Post  and  the  New 
York  Journal  of  Commerce,  with  whom  Mr.  Webb  at 
various  times  had  bitter  editorial  controversies.  They 
were  asked  if  they  knew  James  AYatson  Webb,  and  if 
they  had  known  him  well  and  long.  After  answering 
in  the  affirmative  they  were  requested  to  state  what  his 
character  was.  With  considerable  apparent  hostility 
they  ans wered, promptly :  "  Bad — very  bad."  Mr.  Greeley 
was  next  called.  He  had  for  a  long  time  carried  on  an 
editorial  warfare  with  Mr.  Webb,  probably  more  bitter 
than  Mr.  Webb  encountered  at  the  hands  of  any  other  of 
his  rivals.  After  Mr.  Greeley  had  testified  that  he  knew 
Mr.  Webb,  and  had  known  him  well  and  for  a  long  time, 
he  was  asked  what  his  character  was — whether  good  or 
bad  ?  Mr.  Greeley's  prompt  answer  was  :  "J/>.  Wehh  has 
good  and  had  qualities  in  excess,  and  I  can't  strike  the 
halancer  Mr.  Clinton  was  present  and  heard  the  above 
testimony  given.  Mr.  Webb  seemed  surprised  when 
Mr.  Bryant  and  Mr.  Hallock  evinced  so  much  acrimony 
in  their  answers ;  but  when  Mr.  Greeley  gave  the  above 
answer  Mr.  Webb  smiled  and  said  to  his  Counsel,  loud 
enough  for  those  present  to  hear,  "  I  am  satisfied  with 
the  answer."  This  trial,  which  took  place  about  forty 
or  forty-five  years  ago,  excited  much  interest  on  account 
of  the  position  of  the  parties  and  the  unique  impudence 
of  the  defense.  The  result  was  a  verdict  of  six  cents 
for  the  plaintiff.  The  case  of  Bacon  against  Webb  was 
afterwards  tried  twice.  On  the  first  trial  the  jury  dis- 
agreed. On  the  second  trial  a  verdict  of  six  cents  was 
rendered  for  the  plaintiff.  These  trials  furnish  a  strong 
illustration  of  the  unwisdom  of  libel  suits  growing  out 
of  journalistic  squabbles. 


CHAPTER  XX 

CONTEST  IN  1856  BETWEEN  CHARLES  A.  PEABODY  AND  HENRY 
E.  DAVIES  FOR  A  SEAT  ON  THE  SUPREME  COURT  BENCH 

Most  Extraordinary  Features  of  the  Contest. —  Subsequent  Careers 
of  Judges  Davies  and  Peabody. — Curious  Anecdotes  in  Respect  to 
the  Former. 

A  VERY  singular  and  curious  controversy  for  a  seat 
on  the  Bench  of  the  Supreme  Court  in  ]^ew  York  City 
occurred  between  Judge  Charles  A.  Peabody  and  Judge 
Henry  E.  Davies  in  the  year  1856.  The  following  ac- 
count of  this  controversy  is  given  by  Charles  Edwards  in 
his  book  entitled  Jr*leasantries  about  Courts  and  Lawyers : 

"Although  it  may  not,  ought  not  to,  happen  more  than 
once  in  a  century  that  the  question  should  arise,  'Under 
which  king,  Bezonian?' — in  other  words,  who  is  the  right 
judge  to  preside,  yet  a  remarkable — may  we  not  say  sad  ? — 
circumstance  for  the  dignity  of  the  judiciary  occurred  at  a 
sitting  of  the  Supreme  Court  in  New  York  during  the  year 
1855.  Judge  Henry  Pierpont  Edwards,  whose  term  of  office 
would  have  expired  on  the  31st  of  December,  died,  and  the 
Governor  immediately  appointed  Mr.  Edward  P.  Cowles  to 
fill  the  vacancy.  On  the  25th  of  August  the  Secretary  of 
State  gave  notice  that  at  the  ensuing  election  a  Justice  was 
to  be  elected  in  the  place  of  Judge  Cowles,  whose  term  of 
office  would  expire  on  the  31st  of  December.  On  the  23d 
of  October  (1855)  Judge  Robert  Morris  died,  thus  creating  a 
vacancy  required  by  the  Constitution  to  be  filled  at  the  next 
election.  Either  from  want  of  time  or  some  other  reason 
no  official  notice  was  given  of  such  an  election.     Each  of 
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the  several  political  parties — for  the  time  had  come  when 
Judges  were  to  spring  from  ballot-boxes — nominated  a  can- 
didate, and  no  less  than  four  gentlemen  received  votes  for 
this  office,  among  whom  were  Mr.  Charles  A.  Peabody  and 
Mr.  Henry  E.  Davies.  On  the  3d  of  December  Judge 
Cowles  resigned  the  office  to  which  he  liad  been  appointed 
on  the  death  of  Judge  Edwards,  and  Mr.  Peabody  was  ap- 
pointed to  fill  it.  He  accepted  and  acted  for  twenty-seven 
days,  when  his  term  expired,  and  Mr.  James  R.  Whiting, 
who  had  been  duly  elected  to  succeed  to  this  office,  entered 
upon  his  duties.  On  the  same  3d  of  December  the  Gov- 
ernor, treating  the  votes  in  the  fall  for  a  Judge  in  the  place 
of  Judge  Morris  as  void,  nominated  Judge  Cowles  for  the 
unexpired  term  of  Judge  Morris,  and  on  the  6th  of  Decem- 
ber Judge  Cowles  entered  upon  it.  The  Attorney-General 
thereupon  filed  a  bill,  in  the  nature  of  an  information  quo 
warranto,  against  Judge  Cowles  ;  and  to  this  proceeding  Mr. 
Davies,  who  had  received  at  the  fall  election  a  plurality  of 
votes  for  candidates  nominated  to  fill  Judge  Morris's  vacancy, 
was  made  a  party  plaintiff.  Judge  Cowles  demurred  to  the 
bill,  and  the  Supreme  Court,  composed  of  Judges  presiding 
in  New  York,  sustained  the  demurrer  and  decided  the  elec- 
tion invalid.  The  case  was  removed  to  the  Court  of  Appeals, 
and  this  decision  was  there  overruled,  and  an  order  made 
*  that  Henry  E.  Davies,  named  in  this  complaint,  be  and  he 
is  hereby  declared  to  be  entitled  to  the  said  office  by  virtue 
of  the  election  in  said  complaint  mentioned.'  (The  people 
on  the  relation  of  Davies  v.  Cowles,  3  Kernan's  Rep.,  350.) 

"On  the  4th  of  February,  1856,  but  before  Mr.  Davies 
had  taken  any  action  under  the  decision  of  the  Court  of 
Appeals,  two  of  the  Judges  of  the  Supreme  Court  (Roose- 
velt and  Gierke)  addressed  him  a  letter,  stating  they  had  ex- 
amined the  claims  of  the  '  contestants '  to  the  vacant  seat ;  in 
their  opinion  the  votes  given  for  him  at  the  election  in  the  fall 
were  irregular  and  void,  and  they  considered  Judge  Peabody 
(another  of  the  candidates  not  a  party  to  the  information) 
duly  elected.  Judge  Davies  replied  to  this  letter.  On  the 
•14th  of  February  a  Court  consisting  of  three  Judges,  among 
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them  Judge  Peabody,  came  in  at  the  usual  hour,  and  almost 
at  the  instant  Judge  Davies  entered,  handed  the  clerk  a 
copy  of  the  opinion  of  the  Court  of  Appeals,  directing  him 
to  file  it,  asked  an  officer  for  a  chair,  and  took  his  seat  upon 
the  Bench.  An  hour  later  the  other  three  Judges  directed 
the  clerk  to  make  the  following  entry:  *  Ordered,  that  the 
Court  does  not  recognize  any  persons  as  Judges  present 
at  this  General  Term  except  Judges  Roosevelt,  Clerke,  and 
Peabody;  and  that  the  clerk  and  other  officers  be  directed 
to  govern  themselves  accordingly.' 

"  The  next  morning,  punctual  to  the  moment.  Judge  Davies 
again  appeared  and  took  his  seat  of  the  previous  day.  A 
large  crowd,  induced  by  curiosity,  had  filled  the  court-room. 
The  other  Judges  entered,  and  an  officer  handed  Judge  Pea- 
body a  chair  without  either  party  speaking  a  word  or  in 
any  way  recognizing  the  presence  of  the  other.  The  Court 
was  opened  by  the  proper  officer,  and  the  presiding  Justice 
(Roosevelt)  immediately  ordered  its  adjournment  for  a 
week.  In  a  different  apartment  another  Judge  was  holding 
sittings  in  Chambers,  and  upon  the'  adjournment  iu  General 
Term  Judge  Davies  walked  into  this  room,  was  received 
by  him  with  cordiality,  and  invited  to  hold  Court.  He  im- 
mediately assented,  took  his  seat,  heard  motions,  and  granted 
orders  in  the  exercise  of  his  judicial  discretion  during  the 
rest  of  the  morning.  This  continued  for  some  days— Judge 
Davies  holding:  Court  at  Chambers,  assumino;  to  act  as 
Judge,  issuing  orders  in  cases  brought  before  him,  decree- 
inir  divorces,  and  directino:  one  or  more  arrests.  On  the 
26th  of  February  two  matters  occurred  which  did  not  dis- 
entangle the  knot.  Judge  Clerke,  one  of  the  signers  of  the 
letter,  vacated  an  order  of  arrest  granted  by  Judge  Davies, 
on  the  ground  that  he  was  not  de  facto  a  Judge,  and  Judge 
Peabody  presided  at  the  examination  of  candidates  for 
admission  to  the  Bar,  which  is  required  to  be  held  in  open 
Court.  Meanwhile  both  Judges  still  continued  to  be  present 
at  the  General  Term,  the  only  change  in  the  aspect  of  the 
Bench  arising  from  the  fact  that  the  seats  of  the  two  con- 
testants, to  borrow  a  judicial  phrase,  were  placed  at  each 
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extremity  of  the  Bench  instead  of  side  by  side,  as  on  the 
first  memorable  day.  It  was  only  at  these  sessions  of  the 
Court  at  General  Term  that  the  other  members  of  the  Bench, 
the  Bar,  and  both  contestants  came  into  direct  contact,  and 
their  meetings  sometimes  gave  rise  to  colloquies  more  ani- 
mated than  dignified,  of  which  the  following  may  serve 
as  a  specimen  :  *  Of  how  many  Judges  does  this  General 
Term  consist — of  three  or  four,  sir?'  said  one  of  the  Counsel, 
about  to  open  the  argument  of  a  case,  addressing  the  pre- 
sidinof  Juds:e,  and  lookinsc  at  the  four  incumbents  of  the 
judicial  Bench.  '  Of  three  Judges  only,'  was  the  reply. 
*Very  well  ;  then  I  will  address  my  argument  to  the  three 
Judges  whom  I  think  constitute  the  Court,'  was  the  instant 
rejoinder.  But  now  a  new  arbiter  appears.  Judge  Strong, 
of  the  Second  Judicial  District,  who  was  for  some  cause 
holding  Court  in  New  York,  invites  Judge  Davies  to  take 
his  place  in  that  District,  and  thus,  on  the  lOtli  of  March, 
at  Brooklyn,  Judge  Davies,  for  the  first  time,  without  inter- 
ruption and  with  no  one  to  question  his  authority,  took 
judicial  elbow-room.  For  this  day  he  was,  at  least,  *  every 
inch  a  Judge.' 

*'  The  contest,  which  had  lasted  more  than  a  month,  now 
drew  to  a  close.  On  the  17th  of  March  Mr.  Peabody  wrote 
to  the  two  Judges  who  signed  the  letter  before  mentioned, 
and  declined  acting  any  longer  as  Judge — proposing,  as  Mr. 
Davies  would  not  consent  to  put  himself  again  in  the  atti- 
tude of  plaintiff  and  permit  him  to  hold  the  seat  till  the 
controversy  was  decided,  and  as  Judge  Cowles  would  not  or 
could  not,  by  an  understanding  with  Judge  Davies,  take 
advantage  of  the  opportunity  allowed  him  by  the  Court  of 
Appeals  to  file  an  answer  to  the  original  suit,  to  become 
himself  the  prosecutor  in  a  suit  against  Mr.  Davies  to  test 
his  right  to  the  seat  of  which  he  had  held  for  a  month  a 
quasi  occupation,  and  which,  by  Judge  Peabody's  with- 
drawal, he  would,  with  the  consent  of  all  parties,  occupy  as  a 
Judge  de  facto.  His  letter  treated  with  considerable  severity 
the  conduct  of  all  the  parties  to  the  dispute,  both  princijjals 
and  accessories,  and  commented  upon  the  conduct  of  Judge 


CONTEST    BETWEEN   JUDGES   DAVIES   AND   PEABODY       213 

Cowles  in  such  a  way  as  to  call  forth  from  him  a  very  sharp 
reply,  and  handling  without  gloves,  to  borrow  a  phrase  from 
the  'noble  art,'  the  other  combatants.  This  was  the  last  act 
of  the  drama." 

Mr.  Edwards  is  quite  mistaken  in  saying  "This  was 
the  last  act  of  the  drama."  Charles  O'Conor  and  Mr. 
Clinton  were  Counsel  for  Judge  Peabody.  They  both 
thouofht  that  while  in  form  the  decision  of  the  Court  of 
Appeals,  in  People  ex  ret.  Davies  v.  Cowles,  3  Kernan's 
Rep.,  350,  awarded  the  office  of  Judge  of  the  Supreme 
Court  to  Judge  Davies,  yet  according  to  the  legal  prin- 
ciples underlying  that  decision  Judge  Peabody  (who 
was  not  a  party  to  the  proceedings  in  that  case)  was  en- 
titled to  the  office.  So  thought  Judge  Poosevelt  and 
Judge  Clerke,  as  they  stated  in  a  letter  addressed  by 
them  to  Judge  Davies.  Judge  Peabody  therefore  took 
his  seat  as  a  Judge  of  the  Supreme  Court.  After  hav- 
ing taken  his  seat  with  them  at  the  General  Term,  that 
Court  having  made  and  directed  to  be  entered  an  order 
that  the  Judges  and  the  only  Judges  constituting  the 
General  Term  were  Judges  Roosevelt,  Clerke,  and  Pea- 
body, Judge  Peabody  was  thus  in  office  de  facto,  and,  as 
he  claimed,  dejure.  The  proper  way  on  the  part  of  any 
one  claiming  his  seat  was  to  proceed  by  quo  warranto, 
and  in  that  w^ay  have  the  legal  question  settled  as  to 
w^hich  was  entitled  to  the  office.  Judge  Peabody,  al- 
though he  was  in  the  office,  was  ready,  willing,  and  anx- 
ious to  facilitate  such  quo  warranto  proceedings.  By  the 
consent  and  co-operation  of  both  the  Judges  claiming 
the  seat  the  case  w^ould  probably  have  been  carried  to 
the  Court  of  Appeals,  and  a  final  decision  obtained  with- 
in three  months.  But  Judge  Davies  would  not  take  any 
such  course.  In  defiance  of  the  order  of  the  General  Term 
that  Judge  Peabody  was  in  possession  of  the  office,  and 
was  one  of  the  Judges  of  the  General  Term,  he  (Judge 
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Davies)  took  his  seat  upon  the  Bench  and  continued  to 
do  so.  In  order  to  be  consistent  with  their  own  action, 
in  holding  that  Judge  Peabody  was  a  Judge  of  the 
Court  and  a  member  of  the  General  Term,  that  Court 
should  have  had  Judge  Davies  removed  by  manual  force 
if  necessary.  Still  the  Court  hesitated  to  take  such  an 
extreme  measure.  Probably  the  crowds  that  assembled 
at  the  sittings  of  the  General  Term  expected  to  witness 
scenes  of  violence,  and  that  the  Court  would  be  inter- 
rupted in  its  orderly  proceedings  bv  its  officers,  wlio 
would  drag  Judge  Davies  off  the  Bench  and  eject  him 
from  the. court-room.  The  decision  in  People  ex  rel. 
Davies  v.  Cowles,  3  Kernan's  Eep.,  350,  was  upon  a  de- 
murrer to  the  complaint.  That  case  merely  decided 
that,  a  vacancy  having  occurred  on  the  23d  of  October, 
the  electors  could  elect  one  to  fill  the  office  on  the  Gth 
of  November  following,  the  Secretary  of  State  having 
given  no  notice  of  the  election.  The  Court  of  Appeals 
gave  the  defendant  (Judge  Cowles)  the  right  to  put  in 
an  answer  so  that  he  could  set  up  any  defense  he  might 
have  had  ;  for  example,  that  the  ballots  cast  for  Judge 
Davies  were  in  form  not  in  compliance  with  statutory  en- 
actments. Although  the  electors,  by  the  decision  of  the 
Court  of  Appeals,  had  the  right  to  vote  for  a  Judge  to 
fill  the  vacancy  occasioned  by  the  death  of  Judge  Mor- 
ris on  the  23d  of  October,  yet  their  ballots,  if  not  legal 
in  form,  would  be  invalid.  After  the  decision  upon  the 
demurrer  Judges  Eoosevelt  and  Gierke,  who  had  exam- 
ined the  subject,  were  of  opinion  that  the  ballots  cast  for 
Judge  Davies  were  invalid.  The  grounds  of  such  in- 
validity could  have  been  set  up  by  Judge  Cowles  in  his 
answer  had  he  seen  fit  to  avail  himself  of  the  right 
given  him  by  the  Court  of  Appeals  to  defend  upon  the 
merits.    Judge  Cowles  would  not  put  in  an  answer. 

Mr.  Clinton,  on  behalf  of  Judge  Peabody,  applied  to 
the  Attorney-General,  and  received  assurances  from  him 
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that  if  Judge  Peabody  would  withdraw  and  leave  Judge 
Davies  in  actual  possession  of  the  office,  he  (the  Attor- 
ney-General) would  institute  quo  warranto  proceedings 
to  oust  Judge  Davies,  and  thus  enable  Judge  Peabody 
to  obtain  a  final  adjudication  in  respect  to  the  validity 
of  his  election  as  a  Supreme  Court  Judge.  Judge  Pea- 
body, upon  the  advice  of  Mr.  O'Conor  and  Mr.  Clinton, 
withdrew,  and  without  interference  from  him  suffered 
Judge  Davies  to  act  as  Judge  de  facto.  Mr.  Clinton,  in 
repeated  interviews  with  the  Attorney -General,  urged 
him  to  proceed  without  delay.  He  vacillated  and  pro- 
crastinated, until  finally  he  positively  refused  to  insti- 
tute any  action  or  permit  any  to  be  brought  to  test  the 
title  to  the  office.  Then,  without  unnecessary  delay, 
Messrs.  O'Conor  and  Clinton  made  a  motion  at  Special 
Term,  held  at  Albany  by  Judge  Harris,  for  a  mandamus 
to  compel  the  Attorney-General  to  prosecute  an  action," 
in  the  name  of  the  People,  on  the  relation  of  Judge 
Peabody  to  establish  his  right  to  the  office.  (The  case 
is  reported  in  3  Abbott,  131.) 

The  papers  upon  which  the  motion  was  founded 
stated  that  at  .the  general  election  of  Judges  held  in 
l^ovember,  1855,  the  relator  (Charles  A.  Peabody)  Avas 
voted  for  by  the  electors  of  the  First  Judicial  District 
to  fill  the  vacancy  occasioned  by  the  death  of  Robert 
H.  Morris,  one  of  the  Justices  of  the  Supreme  Court. 
The  relator  claimed  that  he  was  duly  elected  to  fill  such 
vacancy.  lie  further  alleged  that  Henry  E.  Davies, 
without  any  legal  warrant,  authority,  or  right,  had  since 
February  18,  1856,  held,  used,  and  exercised  the  office, 
and  continued  to  do  so. 

The  relator  further  stated  that  he  desired  to  prosecute 
an  action  to  be  brought  by  the  People  upon  his  relation, 
for  the  purpose  of  establishing  his  right  to  the  office ; 
and  that  he  had  made  repeated  applications  to  the  At- 
torney-General to  be  permitted,  by  the  agency  or  ad- 
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vice  of  some  competent  counsellor  of  the  Supreme 
Court,  to  be  approved  by  the  Attorney  -  General,  to 
commence  and  prosecute  such  an  action ;  and  that  to 
indemnify  the  State  against  the  cost  of  such  an  action 
he  had  executed  and  delivered  to  the  Attorney-General 
a  bond,  the  sufficiency  of  which  had  been  approved  by 
him.  It  also  appeared  by  the  papers  upon  Avhich  the 
motion  was  founded  that  the  Attorney-General  refused 
to  commence  the  action,  or  to  allow  it  to  be  prosecuted 
in  the  name  of  the  People.  The  relator  asked  for  a 
mandamus  to  compel  him,  the  Attorney- General,  to 
prosecute  the  action. 

The  motion  was  argued  by  Mr.  Clinton  and  Mr. 
O'Conor  on  behalf  of  the  relator,  and  by  John  K.  Por- 
ter on  the  part  of  the  Attorney-General.  Judge  Harris, 
in  an  able  and  well-considered  opinion,  denied  the  mo- 
tion.    He  held 

That  it  rests  in  the  discretion  of  the  Attorney- General 
to  bring  an  action  against  a  person  alleged  to  have 
usurped  a  public  office  under  section  432  of  the  Code. 

That  the  Courts  cannot  control  or  review  the  decision 
of  the  Attorney-General  upon  application  made  to  him 
to  commence  such  action. 

That  a  mandamus  will  not  be  granted  to  compel  him 
to  institute  an  action. 

Judge  Harris,  in  the  opinion  delivered  by  him,  says: 

"  I  know  it  may  be  said,  perhaps  in  this  very  case,  that  with 
a  fair  show  of  right  to  an  office  a  party  may  be  entirely  reme- 
diless against  the  intruder.  This  may  be  so.  It  is  quite  pos- 
sible that  cases  may  arise  in  which  the  disturbing  influence 
of  party  feeling  may  so  affect  the  action  of  the  Attorney- 
General  as  to  result  in  great  injustice  to  individuals.  But 
this  is  a  question  for  the  consideration  of  the  Legislature, 
not  for  the  Court." 

Prior  to  the  decision  of  Judge  Harris  it  was  an  open 
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question  whether  the  Attorney-General  could  be  com- 
pelled by  mandamus  in  a  proper  case  to  institute  quo 
warranto  proceedings.  Judge  Harris's  decision  has  been 
followed  ever  since,  and  is  now  the  settled  law  of  this 
State,  it  having  received  the  sanction  of  the  Court  of 
Appeals.  Thus  Judge  Peabody  failed  to  secure  the  of- 
fice of  Judge  of  the  Supreme  Court,  to  which,  in  the 
opinion  of  his  Counsel,  and  in  the  opinion  of  two  Judges 
of  the  Supreme  Court,  given  after  full  examination,  he 
was  entitled.  Judge  Davies  was  more  fortunate :  he 
served  until  the  end  of  the  term  for  which  Judge  Morris 
was  elected.  Subsequently  he  was  elected  a  Judge  of 
the  Court  of  Appeals,  and  served  one  term  of  eight  years. 
Judge  Peabody  was  afterwards  appointed  Judge  of  the 
Supreme  Court  to  fill  a  vacancy,  and  served  nearly  two 
years.  Judge  Peabody,  who  was  noted  for  his  learning 
and  abihty,  made  an  excellent  Judge.  Judge  Davies  was 
learned  and  able,  and  was  distinguished  for  remarkable  in- 
dustry and  unswerving  devotion  to  the  duties  of  his  office. 
Judges  not  unfrequently  make  up  in  some  qualities  for 
their  defects  in  other  respects.  Oftentimes  their  failings 
set  off  their  merits  to  great  advantage.  Judge  Davies 
was  utterly  devoid  of  any  sense  of  wit  and  humor,  nor 
had  he  any  appreciation  of  these  qualities.  Many  an- 
ecdotes illustrating  his  peculiarities  in  this  respect  are 
told  among  members  of  the  Bar.  Mr.  Clinton  witnessed 
the  following  occurrence : 

On  one  occasion,  Avhen  Judge  Davies  presided  as  Chief 
Judge  of  the  Court  of  Appeals,  a  motion  was  made  to 
dismiss  an  appeal  on  the  ground  that  it  was  prematurely 
taken.  Appeals  had  been  taken  from  various  interlocu- 
tory orders  and  judgments.  It  was  contended  that  there 
could  be  only  one  appeal,  and  that  must  be  from  the  final 
judgment.  The  Counsel  for  the  motion  to  dismiss,  in  de- 
scribins:  the  mixed  and  miscellaneous  character  of  the 
appeal,  said:  "Why,  it  is  a  regular  chowder  appeal." 
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Judge  Davies,  with  great  gravity,  instantly  remarked: 

"Mr. ,  Section  —  of  the  Code,  subdivision  — ,  does 

not  mention  or  say  one  word  about  chowder  appeals." 
Just  then  Judge  Davies  turned  his  face  to  the  Judges 
on  one  side  of  him,  and  observed  that  their  counte- 
nances were  radiant  with  laughter,  w^iich  they  sought 
in  vain  to  suppress.  He  (blushing  deeply)  instantly 
turned  to  the  Counsel  engaged  in  the  argument  and  said, 
with  no  little  rapidity :  "  Proceed,  sir.     Proceed,  sir." 

Another  remarkable  illustration  of  this  peculiar  char- 
acteristic of  Judge  Davies'  mind  was  told  Mr.  Clinton 
by  David  Graham.  Mr.  Clinton  thinks  that  Mr.  Gra- 
ham was  present  on  the  occasion.  When  Mr.  Davies 
was  comparatively  young  in  the  practice  of  law  he  was 
assigned,  by  a  Judge  of  the  United  States  District  Court 
for  the  Southern  District  of  New  York,  to  defend  a  man 
indicted  for  murder  on  the  high  seas.  Mr.  Davies  con- 
ducted the  defense  with  great  ability  and  untiring  in- 
dustry. His  cross-examination  of  the  witnesses  for  the 
Government  was  thorough.  The  examination  of  the  wit- 
nesses for  the  defense  showed  with  what  care  and  assidu- 
ity he  had  made  himself  master  of  the  case.  When  the 
evidence  was  closed  he  addressed  the  jury;  he  made  as 
clear  and  forcible  a  presentation  of  his  side  of  the  case  as 
the  evidence  would  admit  of.  With  peculiar  earnestness 
and  solemnity  he  concluded  as  follows : 

"Gentlemen  of  tlie  Jury,  I  have  now  to  the  best  of  my 
ability  performed  my  duty — I  liope  to  the  satisfaction  of  the 
Court  that  assigned  me  to  so  arduous  a  task;  I  know  to  the 
satisfaction  of  my  own  conscience  ;  but,  above  all,  gentlemen, 
I  trust  to  the  satisfaction  of  my  unfortunate  client  who  is  so 
shortly  to  cqypear  before  his  GodP 

The  prisoner  was  convicted  and  hanged  as  soon  as 
the  forms  of  law  "would  permit. 


CHAPTER  XXI 

A    GOLD-DUST     SWINDLE 

A  Man  in  his  Desperation  Determined  to  Commit  Perjury  or  Sui- 
cide.— The  Way  Mr,  Clinton  Extricated  Him  from  liis  DifBculties, 

Startling  and  extraordinary  incidents  connected  with 
litigations  sometimes  occur  in  law  offices  as  well  as  in 
court-rooms.  In  1859  a  gentleman,  evidently  of  educa- 
tion, culture,  and  refinement,  with  a  haggard  and  care- 
worn expression  of  countenance,  in  appearance  some- 
what dyspeptic,  his  eyes  red  as  if  from  drinking  and  loss 
of  sleep,  called  at  Mr.  Clinton's  office  and  said  he  want- 
ed a  private  interview  with  him  upon  a  matter  of  im- 
mediate importance.  Mr.  Clinton  at  once  took  him  into 
his  private  office.  He  gave  his  name  (which  we  will  call 
Mr.  Blank),  and  stated  that  he  Avas  in  great  trouble, 
and  had  been  recommended  to  Mr.  Clinton  by  a  person 
whom  he  named.  He  was  asked  to  state  his  trouble. 
He  seemed  unable  to  control  himself;  his  nerves  were 
wholly  unstrung ;  his  agitation  was  painful  to  witness. 
Finally  he  said:  "Mr.  Clinton,  I  have  come  to  ask  your 
advice,  whether  to  commit  perjury  or  suicide.  I  must  do 
one  or  the  other,  and  that  mighty  quick.  If  I  commit 
suicide  I  would  not  be  so  ungentlemanly  as  to  do  it  in 
your  office ;  I  would  wait  until  I  got  to  the  foot  of  tlie 
stairs  and  in  the  street."  It  was  some  time  before  Mr. 
Clinton  succeeded  in  getting  the  man  calmed  sufficient- 
ly to  talk  about  his  difficulties.  He  told  him  that  if 
he  would  explain  his  troubles  he  had  no  doubt  he 
could  navigate  him  through  them  so  that  there  would 
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be  no  occasion  to  resort  to  perjury  or  suicide.  Mr. 
Blank  then  stated  tliat  he  Avas  in  the  employ  of  a  cer- 
tain firm  of  bankers  and  brokers  (whom  Mr.  Clinton 
knew)  who  published  a  financial  periodical.  There  had 
been,  he  said,  w^hat  was  known  as  a  "Gold -Dust  Swin- 
dle," in  Avhich  it  was  sought  to  implicate  his  employers. 
The  facts  appeared  to  be  as  follows  :  A  person  called  at 
the  office  of  Blank's  employers  and  desired  to  sell  some 
gold-dust.  A  small  quantity  was  left,  which  was  tested 
and  found  to  be  right.  The  party  called  again  and 
stated  that  he  had  a  large  quantity  to  sell.  Blank's  em- 
ployer's refused  to  buy  any.  He  afterwards  asked  a 
person  who  happened  to  be  in  the  office  of  Blank's  em- 
ployers if  he  would  recommend  him  to  some  persons 
Avho  might  buy.  The  party  addressed  gave  him  the 
names  of  several  persons,  among  whom  w^as  the  name 
of  Mr.  T.,  who  afterwards  entered  into  a  negotiation  to 
purchase  the  gold-dust.  He  was  told  that  it  could  not 
be  sold  over  the  counter  at  a  broker's  office,  for  the  rea- 
son that  it  was  won  at  gambling.  It  was  arranged  that 
it  should  be  brought  to  a  lager-beer  saloon,  which  was 
named,  in  an  out-of-the-way  place,  at  a  certain  hour  at 
night;  that  he  should  be  there  at  the  time,  receive  the 
gold-dust  in  bags,  and  pay  the  money  agreed  upon,  which 
Avas  six  thousand  dollars  or  thereabouts.  This  arrange- 
ment was  carried  out.  The  parties  met  at  the  time  and 
place  designated,  and  closed  the  transaction  according  to 
agreement.  The  purchaser  left  with  his  gold-dust,  and 
had  proceeded  but  a  short  distance  when  he  was  accost- 
ed by  two  men,  who  said  they  were  policemen  on  special 
duty,  and  showed  their  "  stars."  They  proposed  to  arrest 
him  on  the  charge  of  receiving  stolen  goods,  he  having 
just  bought  gold-dust  which  had  been  stolen.  It  was 
the  business,  they  said,  of  the  police  to  aid  in  restoring 
the  gold-dust  to  its  rightful  owner.  The  purchaser  was 
badly  frightened.     The  policemen  finally  offered,  if  he 
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would  pay  them  on  the  spot  eight  hundred  dollars,  to 
leave  him  in  possession  of  the  gold-dust,  not  to  arrest 
him,  and  neither  do  nor  say  anything  more  about  the 
matter.  This  offer  he  accepted,  and  paid  the  eight  hun- 
dred dollars.  After  a  day  or  two  it  occurred  to  him 
that,  although  he  had  no  doubt  on  the  subject,  it  would 
be  well  enough  to  have  the  gold-dust  assayed  and  be  sure 
it  was  pure  gold.  It  turned  out  that  this  gold-dust,  for 
which  he  had  paid  six  thousand  dollars  in  the  lager-beer 
saloon  and  eight  hundred  more  to  the  bogus  policemen, 
was  nothing  hut  hr ass  filings  !  A  scheme  was  then  con- 
cocted to  charge  a  conspiracy  to  obtain  his  money  by 
false  pretenses,  and  that  the  principal  conspirators  were 
Blank's  employers.  Blank  said  he  was  arrested  and 
kept  in  close  confinement  for  several  days  and  nights  in 
a  place  other  than  one  of  the  public  prisons ;  not  allowed 
any  intercourse  with  the  outside  world ;  not  permitted  to 
communicate  Avith  his  family,  some  of  whom  were  seri- 
ously ill ;  and  told  that  unless  he  made  an  affidavit  im- 
plicating his  employers  he  would  be  forthwith  railroad- 
ed into  State  prison.  Under  these  circumstances  he 
made  an  affidavit,  which  was  false,  against  his  emplo}^- 
ers,  and  they  were  charged  with  the  criminal  offense  of 
obtaining  the  money  in  question  by  false  pretenses. 
The  examination  before  a  magistrate  in  their  case  was 
to  be  had  that  day.  Mr.  Blank  was  the  principal  wit- 
ness against  them.  The  advice  he  wanted  from  Mr. 
Clinton  was  whether  he  had  better  go  on  the  stand  as  a 
witness  and  orally  testify  to  the  facts  stated  in  his  affida- 
vit and  thus  commit  perjury,  or  whether  he  should  com- 
mit suicide  and  thus  end  his  troubles.  Mr.  Clinton  told 
him  if  he  would  follow  his  advice  strictly  and  literally  he 
would  extricate  him  from  the  complications  in  which  he 
had  involved  himself  by  his  affidavit.  He  wrote  an  an- 
swer for  him  to  make  on  the  witness-stand  w^hen  inter- 
rogated, and  directed  him  to  say  nothing  more.     The 
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answer  was  to  the  effect  that  he  declined  to  testif}^,  on 
the  ground  that  his  answer  might  criminate  himself. 
If  he  told  the  truth  his  answer  would  tend  to  convict 
him  of  the  crime  of  perjury  in  swearing  to  the  affidavit. 
When  he  attended  before  the  magistrate  Mr.  Clinton  was 
present.  Blank  was  called  and  sworn  as  the  principal 
and  most  important  witness  for  the  prosecution.  The 
affidavit  he  had  already  made  constituted  his  direct  ex- 
amination. When  interrogated  he  gave  the  answer  Mr. 
Clinton  had  prepared  for  him.  The  Counsel  for  the 
person  who  had  paid  his  money  for  the  supposed  gold- 
dust  was  dumfounded.  The  Counsel  for  the  defense 
moved  to  strike  out  Blank's  evidence.  Despite  the  ve- 
hement opposition  of  the  Counsel  for  the  prosecution 
the  motion  was  granted.  Mr.  Clinton  suggested  to  the 
Court  that  inasmuch  as  the  complainant  was  told  be- 
fore he  parted  with  his  money  that  the  pretended  gold- 
dust  was  won  at  gambling,  and  inasmuch  as  gambling 
was  made  a  felony  by  statute,  in  point  of  laAv  he  did  not 
lose  his  money  by  means  of  false  pretenses,  but  he  had 
lost  it  in  a  futile  attempt  to  do  that  which  the  law  for- 
bade him  from  doing — namely,  to  obtain  title  to  prop- 
erty through  a  felony.  The  magistrate  adopted  this 
view,  and  dismissed  the  case  as  against  all  the  defend- 
ants. Thus  Mr.  Blank  was  extricated  from  his  troubles, 
and  readily  perceived  that  there  was  no  occasion  for  him 
to  resort,  as  a  refuge,  to  perjury  or  suicide. 


CHAPTER  XXII 

CASE   OF    BROWN    V.    DAVIDSON 

Action  for  Crim.  Con. — Damages  Laid  at  Twenty  Thousand  Dollars. — 
A  Very  Extraordinary  Case. 

Charles  M.  Davidson  was  a  member  of  the  firm  of 
Young,  Davidson  &  Co.,  a  wealthy  firm  of  cracker-bakers 
in  the  City  of  'New  York.  He  was  married,  and  had  a 
large  family  of  children.  His  wife's  father  was  a  man 
of  wealth — supposed  to  be  worth  two  or  three  millions 
of  dollars.  In  the  year  1859,  when  visiting  a  very  re- 
spectable boarding-house  in  Brooklyn,  Davidson  met  a 
fascinating  and  beautiful  young  lady,  who  was  known 
as  Miss  Isabella  Sargent.  Greatly  smitten  with  her,  and 
desirous  of  forming  her  acquaintance,  he  addressed  her 
an  anonymous  letter,  asking  her  to  meet  him  at  Taylor's 
saloon  (a  fashionable  restaurant  of  that  day  in  Broad- 
way, Nevf  York  City)  at  a  certain  hour  in  the  afternoon 
of  a  particular  day,  which  he  named.  Her  curiosity,  as 
well  as  her  love  of  adventure,  was  aroused,  and  she  was 
not  averse  to  being  on  hand  at  the  appointed  time.  She 
showed  the  letter  to  a  male  friend,  whose  acquaintance 
she  had  formed  at  the  boarding-house,  and  engaged 
him  to  accompany  her,  so  that  in  case  of  need  he  could 
act  as  her  protector.  Miss  Sargent  and  Mr.  Davidson 
met  at  the  appointed  time  and  place,  and  after  a  short 
conversation  she  signalled  her  friend  to  depart,  as  she  did 
not  require  his  protection.  The  acquaintance  thus  com- 
menced continued  for  nearly  a  year,  when  suddenly — 
to  his  great  discomfiture — Mr.  Davidson  learned  that  the 
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intrigue  he  had  carried  on  so  long  was  Avith  a  married 
woman  who  had  assumed  the  name  of  Isabella  Sargent. 
She  was  the  wife  of  one  Orville  H.  Brown,  of  Boston. 
TJie  husband  brought  an  action  of  crim.  con.  against 
Davidson  in  the  United  States  Circuit  Court  for  the 
Southern  District  of  ^ew  York,  and  asked  judgment 
against  him  for  $20,000  damages.  Davidson  employed 
an  able  and  competent  attorney  to  defend  him,  who, 
after  examining  the  facts,  advised  him  to  make  the  best 
compromise  he  could,  as  it  was  probable,  if  the  case 
went  to  trial,  a  very  large  verdict  would  be  rendered 
against  him.  He  seemed  to  think  that  if  a  trial  should 
be  had  there  would  be  a  verdict  for  not  less  than 
$10,000.  Considerable  negotiation  was  had  with  a  view 
to  bring  about  a  compromise,  the  result  of  which  was 
(just  as  the  trial  was  about  to  proceed)  an  offer  of  the 
plaintiff  to  accept  $5000.  At  this  point  Mr.  Clinton 
was  retained  by  Davidson,  and  his  advice  was  asked  in 
respect  to  the  wisdom  of  paying  that  amount.  After 
examining  the  case  he  overruled  Mr.  Davidson's  attor- 
ney and  advised  against  a  compromise.  As  he  had  just 
been  retained  for  the  defendant,  he  at  once  moved  to  post- 
pone the  trial.  In  this  he  succeeded.  He  lost  no  time  in 
ferreting  out  the  facts.  From  what  he  learned  he  in- 
ferred that  the  idea  of  prosecuting  the  suit  did  not  origi- 
nate with  the  plaintiff,  but  was  instituted  for  purposes  of 
gain  by  an  elderly  man  named  Elliott.  In  order  to  ascer- 
tain the  innermost  facts  of  the  plaintiff's  case  Mr.  Clinton 
retained  a  discreet  and  skilful  lawyer  in  Boston,  and  in- 
structed him  forthwith  to  examine  ex  parte  the  plaintiff 
and  his  chief  witnesses.  Mr.  Clinton's  instructions  were 
that  they  should  be  examined  one  at  a  time,  in  the  ab- 
sence of  all  the  others,  before  a  United  States  Commis- 
sioner, and  that  the  examination  should  proceed  so 
rapidly  that  no  one  should  have  an  opportunity  of  com- 
municating with  the  others  before  testifying.    The  plan 
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worked  admirably.  In  the  course  of  one  day  the  plaintiff 
and  his  chief  witnesses  Avere  examined.  At  that  time  a 
party  could  examine  witnesses  ea?^«7'^6,  provided  the  other 
party  had  no  attorney  residing  or  doing  business  with- 
in a  hundred  miles  of  tlie  place  Avhere  the  depositions 
were  taken.  The  plaintiff's  attorney  was  in  New  York 
City,  and  the  plaintiff  telegraphed  him  as  soon  as  he 
could  after  he  was  examined.  The  plaintiff's  attorney 
at  once  designated  an  attorney  in  Boston  to  act  for  him 
and  attend  on  the  examination  of  these  witnesses,  but 
before  he  made  his  appearance  their  examination  was 
ended.  Mr.  Clinton  had  no  expectation  of  using  these 
depositions  on  the  trial  of  the  case ;  he  merely  wanted 
to  get  at  the  facts  to  show  a  conspiracy — or  an  agree- 
ment— to  institute  and  carry  on  a  suit  devoid  of  merits 
on  the  part  of  the  plaintiff.  The  depositions  showed 
that  the  plaintiff,  long  before  the  defendant  knew  her, 
had  abandoned  his  wife.  They  had  not  only  ceased  to 
live  together,  but  had  executed  articles  of  separation,  by 
which  each  was  to  be  forever  free  from  the  other.  It 
also  appeared  that  Elliott  had  instituted  the  suit,  and 
had  obtained  from  the  plaintiff,  in  advance  of  the  trial, 
an  assignment  of  the  verdict  should  there  be  one  in  the 
plaintiff's  favor.  In  due  time  the  depositions  were 
sealed  and  sent  to  the  office  of  the  clerk  of  the  United 
States  Circuit  Court  in  the  City  of  IS'ew  York.  On 
motion  of  plaintiff  they  were  opened,  and  then  his 
Counsel  learned  w^hat  facts  Mr.  Clinton  had  ascertained 
from  the  plaintiff's  witnesses.  The  Counsel  for  the 
plaintiff  was  Hon.  Truman  Smith,  who  for  a  long  time 
was  a  United  States  Senator  from  Connecticut.  He  was 
then  about  sixty  years  of  age,  and  had  just  come  to  the 
City  of  E'ew  York  to  practise.  This  was  his  first  impor- 
tant case,  and  the  one  which  he  expected  would  estab- 
lish his  reputation  at  the  New  York  Bar.  He  determined 
to  counteract  the  ill  effect  Elliott's  position  would  be 
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likely  to  have  in  the  case.  The  trial  commenced  on  the 
19th  of  November,  1860,  in  the  United  States  Circuit 
Court,  Judge  Shipman  presiding.  Mr.  Smith  opened  the 
case  to  the  jury  in  a  speech  of  great  length  and  marked 
ability.  He  descanted  upon  the  vile  conduct  of  the 
defendant  in  violating  the  marital  rights  of  the  plaintiff, 
and  destroying  his  domestic  peace  and  happiness.  He 
made  Elliott  the  theme  of  a  most  touching  eulogy,  rep- 
resenting him  as  an  elderly  man,  of  saint-like  proclivi- 
ties, who  in  some  boarding-house  had  met  the  plaintiff's 
wife  and  had  learned  her  history.  Being  a  man  whose 
age  would  vouch  for  his  sincerity,  his  position  being  such 
that  no  one  could  doubt  his  philanthropy  or  benevolence, 
he  was  so  overcome  with  a  sense  of  the  wrongs  inflicted 
upon  the  plaintiff's  wife  by  defendant  that  he  deemed 
it  his  duty  to  protect  her  and  champion  her  cause.  This 
he  had  done  openly,  even  to  the  extent  of  advancing 
money  for  her  benefit.  Mr.  Smith  represented  him  as  a 
noble  example  of  chivalry  and  benevolence — entitled  to 
the  highest  honor  and  most  profound  respect.  When 
he  put  in  his  evidence  Mr.  Smith  encountered  much  dif- 
ficulty in  proving  the  acquaintance  of  defendant  with 
plaintiff's  wife  and  their  associations  together.  In  order 
to  show  the  commencement  of  their  acquaintance  he 
called  Mr.  McCliristy,  the  male  friend  of  plaintiff's 
wife,  who  accompanied  her  to  Taylor's  saloon,  where  she 
first  met  defendant.  In  examining  him  Mr.  Smith  was 
careful  to  bring  out  the  fact  that  McChristy  went 
there  with  her  to  meet  the  author  of  the  anonymous 
letter.  The  defendant  was  very  stout  and  portl}^ 
w^eighing  but  little — if  any — short  of  two  hundred  and 
eighty  pounds.  Mr.  Smith  was  also  a  very  stout,  portly 
gentleman,  although  his  weight  was  considerably  less 
than  that  of  defendant.  Mr.  Smith  caused  defendant  to 
be  subpoenaed  as  a  witness,  and  required  his  attendance 
in  Court,  in  order  that  McChristy  might  identify  him 
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as  the  one  who  met  plaintiff's  wife  on  the  occasion  in 
question.  Mr.  Smith  asked  McChristy  to  describe  the 
appearance  of  the  man  who  met  plaintiff's  wife.  The 
witness  gave  a  description  which  would  apply  to  almost 
any  stout,  ruddy -faced  man.  Mr.  Smith  asked  the 
witness  to  look  around  the  room  and  tell  whether  he 
saw  the  man.  The  witness,  like  Sam  Weller  in  the 
case  of  Bardell  against  Pickwick,  looked  around  the 
room  in  probably  every  direction  except  where  the  de- 
fendant was,  who  was  sitting  near  his  Counsel.  The 
witness  answered  he  did  not  see  the  man  in  question. 
Mr.  Smith  plied  him  with  further  interrogatories  in 
respect  to  his  description  of  the  person  in  question.  The 
answers  of  thG  witifess  were  unsatisfactory.  They  con- 
tained no  specific  and  accurate  description.  "  What  was 
his  size?"  asked  Mr.  Smith,  The  answer  of  the  witness 
was  indefinite.  "  Can't  you  compare  his  size,"  said  Mr. 
Smith,  turning  towards  the  defendant,  who  sat  near  him, 
"  to  that  of  some  one  in  the  room  ?"  "  Oh  yes,"  said  the 
witness.  "  He  was  just  about  i/02fr  size,  Mr.  Smith."  At 
this  point  Mr.  Smith  dropped  this  line  of  inquiry. 

In  order  to  identify  the  defendant  as  the  one  who 
constantly  visited  plaintiff's  wife  where  she  lived  he 
called  her  "washerwoman.  She  testified  that  she  did 
not  know  what  gentleman  called  on  the  plaintiff's  wife. 
When  she  got  her  clothes  to  wash,  and  when  she  re- 
turned them,  if  she  saw  any  gentleman  there  she  could 
not  identify  him.  Finally,  in  despair  of  getting  any- 
thing satisfactory  from  the  witness,  Mr.  Smith  asked 
what  plaintiff's  wife  said  on  the  subject.  This  was  hear- 
say and  inadmissible,  but  Mr.  Clinton  did  not  object  to 
the  question.  The  witness  rather  hesitating,  Mr.  Smith 
insisted  that  she  should  answer,  upon  which  the  wit- 
ness responded :  "  She  said  there  was  an  old  man  named 
Elliott  who  Avas  keeping  her  there."  "  What !  what !" 
said  Mr.  Smith,  "  not  keeping  her  there  as  a  mistress  V 
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The  witness  answered  that  such  was  the  idea  conveyed. 
Mr.  Smith  became  indignant,  and  undertook  to  rebuke 
the  witness ;  upon  which  the  Court  took  him  to  task. 
He  said  the  witness  "  was  not  fair ;  she  ought  to  be 
candid."  The  Court  remarked  that  the  witness  ap- 
peared to  be  entirely  fair ;  it  seemed  that  she  was  alto- 
gether too  candid  to  suit  the  Counsel.  Mr.  Smith  still 
insisted  on  censuring  the  witness ;  he  thought  she  might 
have  answered  differently.  Said  he,  excitedly :  "  She  had 
no  business  to — to — to — ram  such  an  answer  at  me." 
When  the  plaintiff  rested  his  case  the  evidence  as  to  the 
existence  of  any  relations  of  defendant  with  the  wife 
of  plaintiff  was  vague,  shadowy,  and  inferential. 

Perhaps  a  motion  to  dismiss  the  case  without  go- 
ing into  a  defense  might  have  been  successfully  made. 
But  this  was  not  what  Mr.  Clinton  wanted.  He  de- 
sired to  brand  the  plaintiff's  case  as  it  deserved,  and  to 
establish  a  defense — or  so  much  of  a  defense— as  w^ould 
forever  end  it.  He  had  no  wish  for  any  second  trial. 
He  therefore  opened  the  case  to  the  jury  in  a  speech  in 
which  he  depicted  Elliott  in  his  true  colors.  In  ridi- 
culing the  idea  that  Elliott  was  entitled  to  figure  as  the 
elderly  and  saintly  champion  to  avenge  the  wrongs  of 
the  plaintiff  and  his  wife,  Mr.  Clinton  stated  that,  ac- 
cording to  the  record  of  a  Massachusetts  Court  (of  which 
he  had  a  duly  exemplified  copy),  Elliot  was  divorced 
from  his  wife  on  the  ground  that  he  gave  her  a  loath- 
some disease.  Mr.  Clinton  urged  the  plaintiff's  Counsel 
to  call  Elliott  as  a  witness,  as  he  desired  especially  to 
cross-examine  him.  Mr.  Clinton  caused  Elliott  to  be 
subpoenaed  and  attend  every  day,  so  that  the  plaintiff's 
Counsel  might  have  no  excuse  for  not  calling  him.  But 
he  Avas  not  called  as  a  witness.  After  the  testimony 
closed  James  "W.  Gerard,  who  was  associated  with  Mr. 
Clinton,  addressed  the  jury  on  the  part  of  the  defendant. 
Mr.  Smith  addressed  the  jury  on  behalf  of  the  plaintiff. 
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In  the  course  of  his  speech,  in  alluding  to  the  statement 
of  Mr.  Clinton  in  respect  to  his  exemplified  copy  of  the 
record  of  the  Massachusetts  Court  in  the  Elliott  divorce 
case,  Mr.  Smith  said  he  did  not  believe  that  Mr.  Clin- 
ton had  any  such  exemplified  copy.  Mr.  Clinton  at 
once  took  from  his  bundle  of  papers  the  exemplified 
copy,  unfolded  it,  went  up  to  Mr.  Smith,  showed  it  to 
him,  and  called  his  attention  to  the  broad  seal  of  the 
State  of  Massachusetts,  and  said  to  him :  "  Mr.  Smith, 
there  is  the  exemplified  copy."  Mr.  Smith  took  it, 
looked  at  it,  stepped  back  to  examine  it  again,  then  in 
a  towering  rage  tore  it  to  pieces,  rushed  up  to  the  jury, 
and  threw  the  pieces  in  th^ir  faces.  Such  a  scene  was 
never  before  witnessed  in  a  court  of  justice.  "  Sit  down ! 
sit  down !"  shouted  the  Court.  Mr.  Smith's  fit  of  rage 
soon  expended  itself.  The  Court  administered  to  him 
a  severe  and  stinging  rebuke.  He  apologized  to  the 
Court  and  to  Mr.  Clinton,  and  offered  to  obtain  another 
exemplified  copy  of  the  record  in  place  of  the  one  he  had 
destroyed.  He  finished  his  speech  to  the  jury,  in  which 
he  labored  hard ;  but  it  was  evident  that  he  w^as  com- 
pletely "  broken  up."  After  a  very  fair  charge  from  the 
Court  the  jury  retired.  Nine  of  them  at  first  voted  in 
favor  of  a  verdict  outright  for  defendant.  They,  how- 
ever, soon  returned  into  Court  and  rendered  a  verdict 
for  plaintiff  for  six  cents  damages.  Mr.  Clinton  much 
preferred  this  verdict  to  one  for  defendant,  for  the  rea- 
son that,  had  there  been  a  verdict  for  defendant,  there 
Avould  probably  have  been  a  motion  for  a  new  trial; 
but  as  the  verdict  was  for  plaintiff,  and  his  damages 
were  assessed  at  their /w^^  value,  that  ended  the  case 
forever. 
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CASE    OP   BROWN    V.    DAVIDSON  (CONTINUED) 

The  following  is  Mr.  Clinton's  opening  address  to  the 
jury,  Avhicli  was  delivered  November  21,  1860  : 

^^  May  it  please  the  Court — Gentlemen  of  the  Jury : 

"  The  theory  upon  which  an  action  of  this  kind  is  sus- 
tainable is,  that  the  plaintiff's  domestic  peace  has  been 
destroyed,  his  home  made  desolate,  his  honor  sacrificed. 
No  worse  calamity  can  befall  a  man  than  to  have  a  virtu- 
ous wife  plucked  from  his  embrace  and  made  the  victim 
of  the  lechery  of  a  human  fiend.  But  then  the  inquiry 
arises,  what  application  has  the  sentiment  to  this  case  ? 

"  Plas  the  plaintiff,  on  account  of  the  deprivation  of  his 
wife's  society,  sustained  any  great  loss?  Is  he  crushed 
in  spirit,  broken-hearted,  bowed  to  the  earth  with  his 
terrible  affliction  \  Is  this  a  case  where  a  jury,  even  if 
they  had  before  them  one  who  had  invaded  the  matri- 
monial prerogative  of  Orville  II.  Brown,  would  be  jus- 
tified in  rolling  up  damages  very  high?  Let  us  look 
this  matter  right  in  the  face — gaze  at  it  boldly — even 
though  a  woman  of  surpassing  beauty,  according  to  the 
plaintiff's  Counsel,  is  involved.  I  propose  to  examine 
the  case  of  the  plaintiff,  and  see  whether  his  conjugal 
wounds  are  such  as  should  be  stanched  by  gold.  Let 
us  look  into  the  matrimonial  history  of  Brown  and  his 
wife,  as  disclosed  by  the  evidence,  in  order  to  ascertain 
the  extent  of  his  wrongs,  and  the  amount  of  damages, 
if  any,  you  should  award  him. 
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"  On  the  30th  of  March,  1857,  according  to  the  testi- 
mony of  the  plaintiff,  he  led  to  the  hymeneal  altar  a  girl 
eighteen  years  of  age,  between  whom  and  himself  existed 
the  most  profound  respect,  the  most  ardent  attachment 
and  unquenchable  love.  For  some  five  months  they 
lived  together  as  man  and  wife.  Whether,  during  this 
short  period,  they  lived  in  peace  and  harmon}^  or  in  dis- 
cord and  strife,  does  not  appear  distinctly  by  the  evi- 
dence. Upon  this  point  no  witness  but  the  plaintiff 
himself  has  been  heard,  and  his  testimony  conflicts  so 
much  with  the  other  evidence,  especially  with  that  which 
will  be  introduced  by  the  defense,  that  it  is  entitled  to 
but  little  credit  at  your  hands. 

"About  the  month  of  September,  1857,  the  plaintiff 
went  to  Iowa,  leaving  his  wife  in  Boston.  Before  he 
left  it  seems  to  me,  from  their  subsequent  history,  that 
Mrs.  Brown  must  have  been  in  affection  entirely  alien- 
ated from  her  husband.  He  left  her,  according  to  his 
own  testimony,  utterly  w^ithout  means.  He  was  away 
several  months,  during  which  time  he  admits  that  he  did 
not  send  her  a  dollar.  He  seeks  to  excuse  himself  by 
saying  she  told  him  she  could  get  along  until  she  heard 
from  him,  which  she  had  every  reason  to  believe  would 
be  very  soon  after  his  arrival  in  Iowa.  He  does  not  pre- 
tend that  he  was  to  send  her  no  money  during  his  en- 
tire absence.  He  wrote  her  often,  but  sent  no  remit- 
tances, although  he  swears  he  did  well — made  money 
rapidly  (for  him) — and  cleared,  over  and  above  expenses, 
some  fifty  dollars  per  month.  When  he  left  he  did  not 
provide  her  with  any  means  of  earning  a  livelihood. 
After  he  had  been  absent  some  little  time  we  find  her 
taking  refuge  with  her  elder  married  sister.  Had  not 
that  married  sister  furnished  her  shelter  w^e  know  not 
what  she  would  have  done  during  the  long  absence  of 
her  husband. 

"  Before  his  return  her  sister  and  brother-in-law  were 
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indignant  at  the  plaintiff  —  became  greatly  imbittered 
towards  him — so  much  so  that  the  brother-in-law  w^rote 
him,  saying  he  need  never  expect  to  resume  marital  rela- 
tions with  his  wife.  The  plaintiff's  wife,  as  her  treat- 
ment of  him  upon  his  return  shows,  became  Avholly  es- 
tranged from  him.  Why  should  Mrs.  Brown's  sister  and 
her  husband  become  so  hostile  to  the  plaintiff?  Was  it 
not  for  some  good  and  sufficient  cause?  They  surely 
could  not  have  overlooked  the  bearing  of  such  a  course 
upon  her  future  happiness ;  they  Avere  her  protectors. 
Was  not  the  course  of  the  plaintiff,  in  leaving  her  thus 
exposed  to  want,  sufficiently  heartless  to  justify  them  in 
the  course  they  pursued  ?  What  other  reasons  operated 
on  their  minds  we  do  not  know.  I  wish  they  Avere  here 
to  speak  for  themselves.  Brown  would  have  you  be- 
lieve that  so  great  was  his  affection  for  his  wife  that, 
upon  learning  her  disinclination  to  leave  Boston  and  join 
him  in  Iowa,  he  sold  out  his  business  at  a  sacrifice  in 
order  to  terminate  their  separation.  For  the  purpose  of 
proving  this  he  introduces  one  letter,  or  rather  part  of 
a  letter,  written  to  him  by  lier.  In  this  epistolary  frag- 
ment she  expresses  her  willingness  to  join  him,  or  to  go 
wherever  he  desires,  provided  he  will  send  her  money. 
She  says  that  unless  he  does  this  he  must  expect  never 
to  see  her  more.  Why  does  not  the  plaintiff  produce 
the  other  letters  received  from  her  during  this  period? 
It  is  true,  he  conveniently  professes  to  have  lost  them. 
You  will  attach  to  his  excuse  for  their  non-production 
all  the  weight  it  deserves,  and  no  more.  Upon  his  re- 
turn to  Boston  his  wife  refused  to  cohabit  or  live  with 
him.  Her  sister,  he  says,  received  him  with  marked 
coldness.  His  wife  told  him  not  to  come  where  she 
was,  for,  if  he  did,  her  brother-in-law  would  j^ut  him  out 
of  the  house. 

"  He  and  his  wife  resolved  to  separate,  or,  rather,  to 
continue  their  separation,  which  began  five  months  after 
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their  marriage,  when  he  went  West.  They  parted,  and 
we  do  not  hear  that  either  manifested  any  feeling  or  en- 
tertained any  sentiment  on  the  subject  other  than  that 
of  indifference.  It  does  not  appear  that  the  plaintiff 
manifested  any  interest,  or  even  curiosity,  in  seeking  to 
ascertain  the  destination  of  his  wife  or  the  means  by 
which  she  expected  to  gain  a  livelihood.  He  had  not 
contributed  a  dollar  towards  her  support  since  the  previ- 
ous September,  nor  did  he  then  propose  to  provide  for 
her.  After  this  the  plaintiff  did  not  see  or  hear  from 
her  until  the  month  of  February,  1858,  when  he  says  he 
received  a  letter  from  her  stating  that  she  was  in  Brook- 
lyn and  had  taken  the  fancy  name  of  'Isabella  Sar- 
gent.' Agreeably  to  her  request  he  states  he  sent  her 
two  sums  of  $12  and  $20,  soon  after  which  she  came  to 
Boston,  and  they  once  more  commenced  living  together 
as  man  and  wife.  After  the  lapse  of  some  two  or  three 
weeks  she  positively  refused  longer  to  live  with  him,  and 
they  mutually  agreed  to  separate.  Articles  of  separa- 
tion, at  his  request,  were  drawn  up  in  due  form  and  exe- 
cuted. They  once  more  parted  company,  and  never 
again  lived  together.  She  told  him  that  she  preferred 
to  return  to  Xew  York ;  that  she  had  a  ^  gentleman  friend ' 
who  would  provide  for  her,  or  something  to  that  effect. 
To  this  the  plaintiff  made  no  objection,  and  felt  so  little 
interest  that  he  did  not  ask  the  name  of  her  gentleman 
friend  or  how  she  became  acquainted  with  him.  It  is 
not  a  little  extraordinary  that  the  plaintiff  cannot,  al- 
though he  has  resided  in  Boston  for  the  last  nine  years, 
tell  the  street  and  number  where  he  and  his  Avife  last  re- 
sided. As  a  specimen  of  his  candor  he  says  that  tlie 
house  was  one  of  ordinary  size  of  two  stories,  but  he 
cannot  tell  whether  it  contained  as  many  as  a  dozen  or 
jwe  hundred  boarders.  Had  he  named  the  street  and 
number  we  might  then  have  sent  to  Boston  and  ascer- 
tained w^iat  was  his  treatment  of  his  wife  during  that 
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period.  At  these  various  separations — and  particularly 
the  last — the  plaintiff  gave  vent  to  no  feeling,  exhibited 
no  emotion  other  than  a  stolid  and  inflexible  determina- 
tion to  be  rid  of  the  woman  who  earned  nothing — who 
brought  no  money  to  his  purse. 

"  Some  time  in  October,  1859,  the  plaintiff  in  the  mean- 
time having  taken  no  pains  to  ascertain  the  whereabouts 
or  mode  of  life  of  his  wife,  one  Smith,  an  entire  stranger 
to  him,  visits  Boston.  He  calls  upon  the  plaintiff  and 
announces  to  him  that  his  j^oung,  beautiful,  fascinating 
wife,  whom  he  long  before  renounced — cast  aside,  flung 
away — had  not  been  true  to  her  marriage  vow.  AVhat 
is  resolved  upon  ?  That  the  sensitive,  high-souled  Brown 
shall  invoke  the  aid  of  tlie  law  to  sever  the  matrimonial 
bond  Avhich  linked  him  to  a  wanton  ?  Does  the  afflicted 
Brown  want  a  divorce  to  protect  his  wounded  honor? 
Ah,  no!  He  has  no  time  to  contemplate  the  shame 
and  degradation  that  have  overtaken  his  youthful  wife. 
His  eyes  glisten  with  joy,  his  countenance  loses  its  habit- 
ual stolidity,  and  lights  up  at  the  prospect  of  a  harvest 
of  gold.  A  suit  to  recover  money  is  determined  upon. 
She  who,  as  he  stated  to  the  lawyers  that  drew  the 
articles  of  separation,  had  contributed  nothing  towards 
their  mutual  support,  has  now  become  the  means  (blessed 
creature !)  of  opening  up  to  him  the  way  of  becoming 
rich.  He,  who  had  carved  mutton,  beef,  and  pork  for 
seven  dollars  a  week,  was  now,  by  the  instrumentality 
of  the  law,  to  carve  a  fortune  out  of  the  domestic  sor- 
rows of  my  client. 

"  He  expects  twenty  thousand  dollars !  What  a  lucky 
calamity!  How  joyful  is  his  sorrowing!  How  glori- 
ous the  shame  that  has  overtaken  him  I  How  profita- 
ble is  his  loss!  He  is  ready  to  exclaim,  like  Themisto- 
cles,  ostracized  by  Greece  and  basking  in  the  luxuries  of 
a  Persian  court,  *  We  surely  would  have  been  ruined 
had  we  not  formerly  been  undone.'     Smith  having  been 
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sent  ahead  to  prepare  the  way,  Elliott,  the  great  Mogul 
of  the  case,  brings  up  tlie  rear.  Elliott  suddenly  arrives 
in  Boston — until  then  an  entire  stranger  to  Brown — and 
drops  in  upon  him.  He  sympathizes  with  Brown,  and 
for  ^  a  consideration '  is  ready  to  enlist  under  the  black- 
mail banner,  or,  rather,  to  engage  as  general-in-chief  of 
the  blackmail  forces. 

"  Counsel  for  plaintiff  told  you  that  Elliott  figured  in 
this  case  in  the  light  of  a  philanthropist,  that  he  had 
pressed  forward  as  the  champion  to  avenge  the  wounded 
honor  of  the  plaintiff,  in  whose  behalf  his  feelings  were 
so  aroused  that  he  was  willing  to  have  placed  upon  his 
Atlantean  shoulders  the  burdens  of  this  prosecution ! 
His  purse-strings  were  unloosened.  Benevolent  man ! 
However,  in  order  to  prevent  his  benevolence  from  run- 
ning riot,  with  a  view  to  curb  his  generosity  within  safe 
bounds,  he  had  reduced  to  writing  the  terms  and  condi- 
tions upon  which  he  w^as  willing  to  engage  in  the  expe- 
dition against  the  treasury  of  my  client.  He  goes  to 
the  plaintiff  with  an  agreement  already  drawn,  which  he 
induces  him  to  sign,  wherein  it  is  recited  that  Elliott  has 
already  made  '  certain  advances  in  money  to  and  for  the 
benefit  and  support  of  the  family'^  of  the  plaintiff; 
that '  said  advances  amount  in  the  aggregate  to  the  sum 
of  seven  hundred  dollars,  or  thereabouts,'  and  that  'it 
may  become  necessary '  for  Elliott '  to  make  still  further 
advances  in  money  for  the  benefit '  of  the  plaintiff.  This 
agreement  provides  that  it  '  shall  have  the  force  and 
effect  of  an  assignment'  to  the  plaintiff's  attorney  of 
the  avails  of  the  suit  you  are  now  engaged  in  trying, 
for  the  purpose  of  paying  Elliott  the  seven  hundred 
dollars  alread}^  expended  by  him  on  the  family  of 
the  plaintiff;  also  all  that  he  may  thereafter  expend, 
and  '  for  the  full  indemnity  of  the  said  party  of  the 
second  part  [Elliott]  from  an}^  and  all  liability  which  he 
may  or  shall  assume  for  the  benefit  of  the  said  party 
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of  the  first  part  [Brown]  in  the  prosecution  of  said 
suit.' 

"  Elliott,  who  sees  in  the  future  a  prospect  of  such  an 
influx  of  money  that  his  coffers  are  exposed  to  imminent 
danger  of  being  flooded,  is  fearful  that  upon  a  riper 
acquaintance  with  him  Brown  may  entertain  an  itch- 
ing desire  to  cut  loose  from  him,  has  inserted  in  the 
agreement  a  provision  that  the  plaintiff  will  not,  at  any 
time  thereafter, '  revoke  said  power  or  authority.' 

"  As  soon  as  this  paper  is  duly  executed  all  the  ener- 
gies of  Elliott  are  enlisted  and  the  machinery  of  the 
law  is  set  in  motion.  In  this  document  is  embalmed 
the  motive  of  Elliott  in  setting  on  foot  this  prosecution. 
Brown  is  a  mere  tool  in  his  hands.  Should  there  be  a 
recovery  of  any  considerable  amount  (which,  in  our 
judgment,  is  not  possible)  in  this  case  the  entire  pro- 
ceeds would,  according  to  this  agreement,  be  devoted 
to  Elliott  in  the  first  instance.  He  is  to  receive  not 
only  the  seven  hundred  dollars  he  professes  to  have  laid 
out  for  the  family  of  the  plaintiff,  not  merely  all  he 
may  expend  during  the  progress  of  the  suit,  but  the 
fund  is  assigned  in  trust  for  the  full  indemnity  of  El- 
liott from  all  the  liability  which  he  may  assume  for  the 
benefit  of  the  plaintiff.  As  to  what  '  liability'  he  shall 
assume  'for  the  benefit'  of  the  plaintiff  Elliott  alone 
is  to  judge.  In  the  event  of  any  considerable  recover}^, 
after  Elliott  had  manipulated  the  proceeds,  should  there 
be  anything  left  for  Brown  it  would  be  one  of  those 
miracles  to  establish  which  ocular  demonstration  should 
be  required. 

"  Now,  gentlemen,  who  is  Elliott  ?  I  had  hoped,  until 
the  plaintiff  rested  his  case,  that  this  champion  of  fe- 
male virtue  would  be  produced — that  the  Magnus  Apollo 
of  the  case  'would  exhibit  his  proportions  before  you. 
There  were  many  reasons  Avliy  I  desired  that  you  should 
see  this  unique  biped  upon  the  witness-stand.     I  desired 
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to  confront  him  with  certain  anonymous  letters  ad- 
dressed to  the  defendant  which  we  beUeve  to  have  been 
written  by  him.  I  wished  to  give  him  an  opportunity 
of  denying  their  authorship.  It  was  eminently  proper 
and  just  that  he  should  have  an  opportunity  of  being 
heard  in  reference  to  the  testimony  of  Mrs.  Sayles,  the 
washerwoman  of  plaintiff's  wife.  You  will  not  forget 
that  Mrs.  Sayles  was  a  witness  produced  by  the  plain- 
tiff, and  was  not  even  cross-examined  by  the  defend- 
ant's Counsel.  I  will  take  the  liberty  of  reading  an 
extract  from  her  evidence  : 

^Question.  Who  did  she  [plaintiff's  wife]  live  with  after 
you  first  saw  tliat  child  ? 

Answer.  Mr.  Elliott,  at  Fort  Lee.     I  went  to  see  her  after 
her  child  was  born  ;  he  kept  her  there. 

Q.  How  do  you  know  that  ? 
A.  Because  she  told  me  so. 

Q.  She  told  you  that  Mr.  Elliott  7ce2^t  her  there  ? 

A.  Yes. 

Q.  How  Jcejot  her  there  ? 

-4.  I  do  not  know. 

Q.  Do  you  mean  kept  her  there  as  a  mistress  ? 

A.  She  did  not  explain  to  me,  but  I  thought  so  from  the 
way  she  spoke. 

Q.  Did  she  use  the  words  'kept  her  there?' 

A.  She  said  she  was  Jcept  there  by  Mr.  Elliott^  an  old  gen- 
tleman who  made  love  to  her. 

Q.  AVhere  was  this  ? 

A.  In  Twenty-third  Street. 

Q.  Before  she  went  to  Fort  Lee  ? 

A.  Yes  ;  the  spring  before. 

Q.  Before  her  child  was  born  ? 

A.  Yes. 

Q.  Before  she  was  in  the  family  way? 

A.  Yes  ;  she  came  and  told  me  that  this  old  gentleman 
made  love  to  her  while  she  lived  in  Bleecker  Street ;  that  he 
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took  her  to  an  attic  room,  for  which  he  only  paid  $5  a  week, 
and  she  would  have  to  leave  him,  as  that  was  not  enough  to 
live  by. 

Q.  Was  this  when  she  was  big  with  child  ? 

A.  Yes. 

Q.  Did  she  tell  you  that  Mr.  Elliott  kept  her  as  a  mis- 
tress ? 

A.  I  thought  it  mj'-self ;  a  man  would  not  support  a 
woman  without  some  love. 

Q.  Did  she  use  that  expression,  that  Mr.  Elliott  kept  her 
as  a  mistress  ? 

A.  Yes ;  and  that  when  the  child  was  born  he  expected 
to  take  her  ;  she  told  me  that  she  did  not  love  him  ;  and 
he  said  that  in  time  to  come  love  miffht  chansre.' 

"  Do  you  suppose  that  Elliott  dared  deny  one  word  of 
this  testimony^?  Why  was  he  not  produced?  He  has 
been  in  attendance  constantly  durino:  this  trial.  He 
heard  Mrs.  Sayles's  evidence.  Had  not  every  word  of 
her  story  been  true,  would  not  he  have  rushed  to  the 
witness-stand  to  contradict  her?  I  had  in  my  posses- 
sion certain  letters  of  Elliott  to  Mrs.  Brown  which  I 
was  anxious  to  show  hira.  These  letters,  could  I  have 
shown  them  to  him  upon  the  witness-stand,  and  thus 
got  them  in  evidence,  would  have  been  strong  confir- 
mation of  the  truth  of  Mrs.  Sayles's  testimony.  They 
abound  not  merely  in  expressions  of  respect,  but  of 
deep,  ardent  love.  Some  of  them  complain  of  imrequited 
love. 

"I  had  hoped  he  would  go  upon  the  stand  for  another 
reason.  I  had  in  my  possession  a  legal  document,  which 
I  was  desirous  of  exhibiting  to  this  knight-errant,  so 
valorous  in  the  defense  of  female  virtue.  I  had  an  ex- 
emplified copy  of  the  record  of  a  certain  case,  tried  in 
a  Massachusetts  Court,  in  wiiich  Elliott  figured  as  a 
party.  This  document  would  prove  that  his  wife  ob- 
tained a  divorce  from  him  on  the  ground  that  he  gave 
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her  a  loathsome  disease.  Yes,  gentlemen,  I  had  sup- 
posed that  this  venereal  champion! — this  syphilitic  hero! 
— would  go  upon  the  stand  and  make  good  the  declara- 
tion of  Mrs.  Sayles  or  prove  her  statements,  here  in 
Court  before  you,  false.  We  were  especially  anxious 
that  he  should  be  a  witness,  for  we  knew  that  unless 
he  should  leave  the  witness-stand  spotted  all  over  with 
the  leprosy  of  perjury  his  own  evidence  would  furnish 
a  rope  with  which  he  would  hang  himself.  This  is  the 
man  who  has  the  audacity,  after  writing  love-letters  to 
the  plaintiff's  wife,  after  making  love  to  her — aye,  after 
keeping  her  packed  away  in  a  garret,  furnishing  her  not 
sufficient  to  live  upon  and  pay  her  washing — to  go  to 
Boston,  after  sending  his  emissary  in  advance,  and  se- 
duce the  plaintiff  into  bringing  this  suit,  so  that  he  might 
get  the  seven  hundred  dollars  he  claims  to  have  spent 
upon  her,  while  he — as  we  allege  —  was  keeping  her 
upon  terms  so  economical  as  to  illustrate  the  rare  fru- 
gality of  vice,  so  that  he  might  reimburse  himself  for 
all  he  should  expend  upon  her  hereafter,  with  such  a 
large  margin  for  ^  indemnity^  against  his  'liability' 
on  her  account  and  on  account  of  the  plaintiff  that  he 
would  be  flush  of  money  to  the  end  of  his  days. 

"  Gentlemen,  I  have  thus  far  confined  my  observa- 
tions mainly  to  the  conduct  of  the  plaintiff  and  the  at- 
titude of  Elliott,  the  prime  mover  in  this  prosecution. 
I  propose  now  to  devote  a  few  minutes  to  the  position 
in  which  Mrs.  Brown  is  placed  by  the  evidence.  Has 
the  plaintiff,  in  parting  with  her,  sustained  a  very  great 
loss?  If  you  give  him  heavy  damages  it  will  be  be- 
cause you  believe  he  has  been  despoiled 'of  his  domestic 
peace  and  robbed  of  his  domestic  happiness.  Unfortu- 
nately for  him,  he  had  no  domestic  peace  or  happiness 
to  be  destroyed.  N'o  one  has  extinguished  the  attach- 
ment between  him  and  his  wife,  for  the  reason  that 
none  existed.     The  plaintiff  testified  that  at  the  time  of 
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the  execution  of  the  articles  of  separation  no  differences 
of  any  kind  existed  between  them ;  but  that  it  was  un- 
derstood that  his  wife  should  go  into  the  world  for  two 
or  three  years,  and  after  accumulating  what  she  could 
(of  afamili/,  did  he  mean?)  they  would  come  together 
again  and  resume  conjugal  relations.  He  saj^s  that  he 
never  had  occasion  to  find  any  fault  with  her — that  he 
never  administered  to  her  even  the  gentlest  and  ten- 
derest  reproof  upon  any  subject.  Upon  his  testimony, 
what  a  paragon  of  perfection  she  must  have  been! 
what  an  incarnation  of  amiability,  loveliness,  and  virt- 
ue! We,  however,  from  a  stern  sense  of  duty,  are  put 
to  the  cruel  necessity  of  presenting  before  3'ou  evidence 
which  will  somewhat  change  this  picture  of  a  domestic 
heaven  in  Avhich  Brown's  evidence  located  himself  and 
wife  at  this  interesting  period  of  their  matrimonial  ca- 
reer. We  shall  prove  to  j^ou  —  although  Brown  upon 
oath  denied  the  fact  —  that  at  the  time  of  the  execution 
of  the  articles  of  separation  he  said  the  separation  was 
Jixed  and  iincTiangealjle.  This  we  shall  prove  by  Messrs. 
Paine  &  Miller,  lawyers  of  integrity  and  position  in 
their  profession,  who  drew  this  agreement.  We  shall 
prove  by  these  gentlemen,  althougli  Brown  swore  to  the 
contrary,  that  he  manifested  a  dogged  coolness  and  in- 
flexibility of  purpose  quite  remarkable  when  he  spoke  of 
his  unalterable  purpose  to  have  a  final  separation ;  that  at 
the  time  he  mentioned  several  reasons  which  impelled 
him  to  this  act.  He  stated  that  his  wife  was  gay ;  that 
occasionally  she  absented  herself  for  the  night ;  that  he 
knew  not  where  she  went ;  that  he  believed  her  guilty 
of  improper  intercourse  with  men — illicit  intercourse 
was  the  idea  conveyed ;  that,  insensible  to  his  charms, 
she  had  placed  her  affections  upon  one  of  a  band  of 
minstrels ;  in  short,  that  she  had  an  intimacy  with 
a  negro  minstrel.  In  view  of  all  these  facts,  he  told 
the  lawyers  to  make  the  articles  of  separation  strong. 
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When  he  met  them  afterwards,  which  was  not  unfre- 
quently,  feeling,  perhaps,  a  little  sensitive  from  the  fact 
that  he  had  never  paid  them,  he  generally  brought  up 
the  subject.  In  these  conversations  he  repeatedly  stated 
that  the  separation  \Y2^  fixed  and  final.  So  it  was.  His 
mind  remained  the  same  upon  this  subject  until  it  was 
illumined  by  the  visitation  of  Smith,  the  bearer  of  the 
news  that  the  citadel  of  virtue  had  been  taken;  that  his 
wife  had  surrendered  at  discretion  to  a  man  abounding 
in  means,  and  of  such  an  apoplectic  purse  that  '  bleed- 
ing' alone  could  afford  relief.  In  these  articles  Brown 
is  careful  to  have  it  provided  that  his  wife  shall  support 
herself.  Although  now  he  thinks  that,  through  your 
instrumentality,  she  will  be  the  means  of  wealth  to  him, 
he  was  then  careful  to  arm  himself  against  the  possi- 
bility of  her  expecting  pecuniary  aid  from  him. 

"  Were  there  any  doubt  as  to  whether  the  separation 
was  intended  to  be  temporary  or  final  the  following  ex- 
tract would  settle  the  point : 

"  'The  said  Orville  H.  Brown  doth  hereby,  for  himself,  his 
executors,  and  administrators,  covenant  and  agree  that  it 
shall  be  lawful  for  the  said  Adeline  (his  wife),  at  all  times 
henceforth  during  her  natural  life,  to  live  separate  and  apart 
from  him,'  etc, 

"  We  have  heard  much  of  the  merits,  youth,  and  ex- 
traordinary beauty  of  this  woman.  Her  beauty  has  been 
the  theme  of  constant  praise  on  the  part  of  the  learned 
Counsel  for  the  plaintiff — in  fact,  they  enjoy  the  sub- 
ject so  well  and  untiringly  that  I  shall  have  to  set  them 
down  as  devotees  of  the  sentiment  that 

"  *  A  thing  of  beauty  is  a  joy  forever.* 

"  Why  did  not  the  plaintiff  think  of  the  peculiar  temp- 
tations to  which  one  so  young  and  leautiful  would  be 
necessarily  exposed  in  a  city  like  New  York  ?    Why  did 

16 
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not  the  plaintiff  object  to  her  coming  to  this  city  alone, 
friendless  and  unprotected?  "Why  did  he  neglect  to 
give  this  subject  any  attention,  until  he  thought  by  the 
aid  of  learned  Counsel  it  could  be  so  dressed  up  that  it 
would  pai/  f 

"  That  this  woman  is  beautiful  is  about  the  only  fact 
in  respect  to  which  all  the  witnesses  agree.  Old  and 
young,  male  and  female,  white  and  black,  as  far  as  they 
have  sworn,  unite  in  according  to  her  rare  beauty.  Her 
raven  hair,  flashing  eyes,  pure  complexion,  finely  moulded 
features,  and  elegance  of  form  seem  to  have  enchained 
the  attention  of  all  the  witnesses  in  the  case.  Beauty  is 
a  choice  gift  of  priceless  value  in  the  estimation  of  many 
of  her  sex.  In  this  case  the  plaintiff  seems  to  think  it 
valuable,  because  he  hopes  through  the  instrumentality 
of  your  verdict  to  make  it  j^ay^  and  pay  largely.  AVhat- 
ever  you  may  think  of  his  wife's  beauty,  you  can  have 
but  one  opinion  as  to  the  remorseless  neglect  and  heart- 
less indifference  exhibited  by  the  plaintiff  in  reference 
to  the  danger  to  which  his  wife  was  subjected  by  reason 
of  that  beauty.  According  to  the  evidence  it  appears 
that  her  virtue  was  not  altogether  impregnable  when 
she  left  Boston.  If  the  plaintiff's  declarations  be  relia- 
ble— and  he  surely  is  bound  by  them — she  had  com- 
menced the  career  which  all  concede  she  has  pursued  in 
New  York.  Whether  the  wandering  minstrel — white 
by  day  and  black  by  night — was  chronicled  as  number 
one,  two,  or  three,  or  what  was  his  rank  in  order  of  sen- 
iority in  the  history  of  her  amours,  we  know  not.  Was 
it  to  escape  the  complications  of  her  relations  with  the 
stronger  sex  that  she  came  to  New  York  ?  As  soon  as 
she  arrives  here  —  if  she  had  not  done  so  before  —  she 
discards  her  married  name,  avows  herself  single,  and  by 
her  conduct  shows  that  she  is  ready  to  bo  wooed  and 
won  on  very  short  notice. 

"  She  no  sooner  takes  up  her  residence  in  a  boarding- 
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house  in  Brooklyn  than  she  is  the  object  of  attention 
on  the  part  of  the  unmarried  gentlemen  residing  there. 
Mr.  McChristy  is  at  once  drawn  within  the  circle  of  her 
charms.  lie  thought  her  the  handsomest  woman  the 
sun  ever  shone  upon.  To  use  his  expression,  he  '  fell 
dead  in  love  with  her.'  He  determined  to  direct  all 
his  energies  towards  obtaining  possession  of  the  idol  of 
his  affections ;  nothing  short  of  marriage  would  fill  the 
measure  of  his  hopes.  He  courted  with  all  the  energy 
of  his  nature.  As  soon  as  his  courage  (which  never 
failed  him)  permits,  he  offers  himself  in  marriage  and 
is  instantly  accepted.  Borne  on  by  the  impetuosity  of 
love,  he  appoints  an  early  day  for  the  celebration  of 
their  nuptials.  The  12th  day  of  February  is  to  unite 
their  destinies  for  this  world.  It  so  happens  that 
McChristy  is  compelled  not  unfrequently  to  be  out  of 
town.  While  thus  absent,  does  the  loved  one  stay  at 
home  and  devote  her  thoughts  to  the  affianced  object 
of  her  affections — to  the  happy  future  (as  he  believes) 
in  store  for  them  ?  Ah !  no.  She  is  frugal  in  one  thing 
— she  wastes  no  time.  IN'early  every  night,  while  the 
fond  and  doting  McChristy  is  absent,  she  leaves  her 
boarding-house  alone,  spends  the  evening  away — no  one 
knows  where — and  returns  alone  late  at  night.  Her 
conduct  arouses  the  suspicion  of  those  in  the  house. 
On  one  occasion  she  was  met  in  the  street  by  a  friend 
of  McChristy,  who  will  be  upon  the  stand.  He  asked 
her  destination  ;  she  told  him  one  place,  but  went  to  an- 
other. After  a  while,  it  is  fair  to  assume,  her  conduct 
was  reported  to  McChristy.  At  all  events,  he  discov- 
ered the  fact  that  she  was  married,  and  he  was  obliged 
to  forego  or  indefinitely  postpone  all  expectation  of  bind- 
ing himself  in  matrimonial  bonds  to  the  fair  Isabella. 

"  Two  days  after  the  time  previously  appointed  for  the 
marriage  she  receives  a  letter  from  some  man  proposing 
to  meet  her  at  Tavlor's.     She  takes  counsel  of  McChris- 
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ty,  who  cannot  yet  quite  give  up  the  object  of  his  quov- 
dam  love.  It  is  concluded  that  she  shall  be  on  hand 
at  the  appointed  time — four  o'clock  in  the  afternoon. 
McChristy  is  to  accompany  her  to  the  door ;  he  is  to 
have  a  policeman  readj^  in  case  of  emergency.  He  per- 
formed his  part ;  she  entered  the  saloon ;  at  once  saw 
the  gentleman.  McChristy  sat  near  her.  In  a  few  min- 
utes she  told  him  it  was  "all  right."  He  waited  for  her 
until  dark,  when  she  signified  to  him  her  desire  that  he 
should  leave ;  and  he  did  leave  her  with  the  gentleman 
whom  she  met  there  by  appointment.  Upon  her  return 
to  Brooklyn  McChristy  asked  who  the  gentleman  was, 
and  she  said  it  was  her  husband  ! 

"  Now,  gentlemen,  what  think  you  of  the  immaculate 
purity  of  a  married  woman  who  with  alacrity  accepts 
the  first  opportunity  offered  her  to  commit  bigamy ; 
Avho,  at  an  inclement  season  of  the  year — in  midwinter 
— braves  the  storm  (for  McChristy  says  there  was  a  ter- 
rific storm  that  afternoon — it  rained,  snowed,  and  hailed) 
— travels  from  Brooklyn  to  Taylor's  saloon  in  New  York 
in  order  to  meet  a  strange  man,  on  no  business  unless 
to  make  merchandise  of  herself ;  and  when  she  returns 
to  her  boarding-house  has  the  coolness  to  announce  to 
the  one  who  but  two  days  previous  was  to  have  been 
her  innocent  partner  in  bigamy  that  the  man  who  had 
seen  her  for  the  first  time  but  a  few  hours  before  had 
already  become — her  husband  f 

"  What  was  her  valite  to  the  plaintiff  ?  Gentlemen,  the 
plaintiff  has  the  assurance  to  ask  you  to  assess  her  value 
at  twenty  thousand  dollars !  Since  the  first  six  months 
of  their  marriage,  with  the  exception  of  the  two  small 
suras  of  twenty  and  twelve  dollars  he  would  have  you 
believe  he  sent  her  while  in  Brooklyn,  he  has  given  her, 
according  to  his  evidence,  but  five  dollars.  AVhat  a  lu- 
crative investment !  There  is  not  a  fancy  stock  in  AVall 
Street  which,  with  the  luckiest  turn  of  the  wheel  of 
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fortune,  would  yield  a  tithe  of  the  percentage.  Let  us 
pursue  this  matter  a  little  further.  By  whom  has  this 
fair  but  frail  one  been  moulded  to  the  exigencies  of 
this  prosecution?  The  precise  date  when  Elliott  ex- 
tended over  her  the  wing  of  his  protection  does  not 
appear.  The  evidence  of  the  plaintiff,  however,  does 
disclose  the  fact  that  as  early  as  the  fall  of  1858  Elliott 
visited  the  house  in  Bleecker  Street  Avhere  she  boarded. 
From  that  time  to  the  present  his  cloven  foot  has  been, 
an  inseparable  adjunct  to  her  history  and  that  of  the 
plaintiff. 

"At  whose  instance  did  she  visit  the  plaintiff  in  the  en- 
suing winter?  We  have  no  doubt  she  had  told  Elliott 
that  she  and  her  husband  had  executed  articles  of  separa- 
tion. The  idea  of  a  crim.  con.  suit  by  plaintiff  against 
somebody  had  already  taken  possession  of  Elliott.  Was 
it  feared  that  the  articles  of  separation  would  be  a  bar 
to  such  an  action  ?  It  was  necessary  that  this  fatal  evi- 
dence should  be  got  out  of  the  way.  Is  it  not  most  ex- 
traordinary that  at  just  this  juncture  the  plaintiff's  wife 
— after  she  had  been  playing  the  wanton  in  I^Tew  York, 
then  pregnant  with  the  child  that '  wasn't  born  with  a 
mu8taclie^  as  the  Counsel  observed — should  visit  Bos- 
ton, fly  to  the  arms  of  her  husband,  and,  as  he  testifies, 
propose  again  to  live  with  him  as  his  wife ;  appoint  the 
next  ev^ening  to  burn  the  articles  of  separation,  and  in 
that  way  purge  their  attachment  by  fire ;  at  the  time 
designated  meet,  suffer  this  evidence  to  turn  to  ashes, 
then  refuse  to  carry  out  the  arrangement,  scout  the  idea 
of  living  with  her  husband,  turn  upon  her  heel,  bid  hira 
adieu,  and  assign  no  cause  for  such  conduct?  Is  this 
story  of  the  plaintiff  probable  ?  That  his  wife  at  this 
time  did  not  intend  ever  to  live  with  him  is  undoubtedly 
true.  If  she  did  not  desire  again  to  become  his  wife, 
why  should  she,  of  her  own  motion,  resort  to  this  subtle 
artifice  of  destroying  the  evidence  of  the  permission  on 
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the  part  of  her  husband  that  she  might  live  apart  from 
him  'during  her  natural  life  V  If  she  desired  to  be  free, 
why  destroy  the  charter  of  her  freedom  ? 

"  Gentlemen,  it  strikes  me  that  it  will  not  be  at  all  dif- 
ficult for  you  to  fathom  this  business.  In  order  to  do  so 
I  do  not  believe  it  will  be  necessary  for  you  to  take  veri/ 
deep  soundings.  The  meaning  of  all  this  rises  quite  near 
the  surface.  It  was  natural  that  Elliott,  the  plaintitf, 
and  his  wife  should  think  that  if  they  should  destroy 
the  only  two  copies  of  the  agreement  of  separation  they 
supposed  to  be  in  existence  the  te?vns  of  separation 
could  not  be  proven.  So,  unquestionably,  Elliott  thought. 
Was  it  for  this  purpose  he  sent  Mrs.  Brown  to  visit  her 
husband  at  this  time  ?  Did  she  then  disclose  to  him  El- 
liott's scheme?  Can  this  evidence  of  the  plaintiff  be 
comprehended  on  any  other  theory  than  that  the  whole 
three  had  then  entered  on  the  scheme  of  blackmail  plun- 
der? Fortunately  for  the  ends  of  justice,  the  vigilance 
and  superabundant  caution  of  the  lawyers,  Messrs.  Paine 
&  Miller,  defeated  the  object  of  this  scheme  of  fraud 
for  the  destruction  of  evidence.  Another  copy  was  pre- 
served by  them ;  that  copy  contains  the  original  signa- 
tures of  the  parties;  it  is  on  file  in  this  Court,  and  will 
be  produced  in  evidence  before  you.  It  will  thwart  the 
scheme  of  plunder  concocted  by  Elliott,  Brown,  and  his 
wife — a  trio  banded  together  for  the  sole  purpose  of 
sacking  the  coffers  of  Charles  M.  Davidson. 

"After  the  destruction  of  the  agreement  of  separation, 
Avhat  is  the  course  of  the  plaintiff's  wife?  The  next  we 
hear  of  her  she  is  openly  under  the  guardianship  of  El- 
liott. In  this  connection  I  ask  you  to  let  your  minds 
revert  for  a  moment  to  Mrs.  Sayles's  testimony.  Accord- 
ing to  that  evidence  Elliott  was  keeping  her  at  this  time 
in  New  York.  In  the  summer  he  has  her  at  Fort  Lee; 
there  she  gives  birth  to  a  boy.  After  that  no  very  im- 
portant event  is  disclosed  by  the  evidence  until  October, 


MR.  Clinton's  address  to  the  jfey  247 

when,  as  I  have  observed  before,  Elliott  sees  the  plain- 
tiff, and  the  next  month  this  suit  is  commenced. 

"  Gentlemen,  I  ask  you  again  what  was  the  value  of 
Mrs.  Brown  to  the  plaintiff  ?  If  she  were  so  entirely  value- 
less to  him  when  she  separated  from  him  the  last  time 
that  he  could  set  her  afloat  upon  the  wide  world  with- 
out a  parting  word  of  affection  or  even  advice  other  than 
what  was  contained  in  the  written  agreement  that  she 
should  support  herself^  was  she  any  more  valuable  after 
she  had  been,  for  such  a  length  of  time,  upon  Elliott's 
hands  ?  If  anything  could  place  her  value  at  such  an  in- 
finitesimal point  as  to  defy  any  arithmetical  calculation, 
it  would  be  the  fact  that  Elliott  had  her  in  his  keeping 
so  long. 

''  There  is  an  animal  whose  special  delight  it  is,  in  the 
dead  hour  of  night,  to  prowl  among  graveyards,  in  order 
to  mangle  and  devour  human  victims  that  have  long  slept 
the  sleep  of  death.  In  like  manner,  Elliott — this  moral 
hyena — has  disturbed  the  grave  of  female  virtue  because, 
knowing  his  own  instincts,  he  honestly  believed  he  could 
thrive  on  corruption  and  fatten  upon  infamy. 

"Gentlemen  of  the  jury,  I  will  not  deny  that  I  felt  no 
little  regret  at  some  portions  of  the  opening  address  of 
the  learned  and  venerable  Counsel  for  the  plaintiff.  I 
regretted  that  a  gentleman  of  his  standing,  who  had  been 
conspicuous  in  the  councils  of  the  nation — who  for  a 
long  period  of  time  was  a  distinguished  member  of  the 
United  States  Senate — should  deem  it  necessary  to  enter 
into  a  discussion  of  matters  having  nothing  Avhatever 
to  do  with  this  case.  Was  it  important  that  he  should 
bring  in  here  the  names  of  the  defendant's  relatives? 
Does  the  needless  publicity  of  their  names  in  connection 
with  this  case  at  all  advance  the  ends  of  justice?  Why 
should  the  learned  Counsel  mention  the  maiden  name  of 
my  client's  wife,  so  that  it  might  go  out  upon  the  wings 
of  the  Press,  and  perchance  be  the  source  of  annoyance 
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to  her?  Did  any  stern  sense  of  duty  compel  him  to  ex- 
patiate so  largely  upon  their  children?  Did  it  serve 
any  useful  purpose  to  parade  their  names  and  ages  be- 
fore you  and  the  public?  Or  was  all  this  in  harmony 
with  that  general  scheme  to  annoy  and  harass  my  client 
and  his  relatives — to  bring  to  bear  such  a  pressure  upon 
their  nerves  that,  at  last,  by  reason  of  unnecessary  pub- 
licity and  persecution,  he  would  be  compelled  to  buy  his 
peace? 

"  When  I  was  retained  in  this  case,  several  months  since, 
I  took  the  responsibility  of  advising  my  client  not  to  sub- 
mit, under  any  circumstances,  to  blackmail  extortion  to 
the  extent  of  one  dollar.  I  believed  that  in  this  crusade 
the  plaintiff  and  his  keeper,  Elliott,  would  receive  a  re- 
buke never  to  be  forgotten.  I  did  not  believe  that  in 
the  City  of  'New  York,  where  such  operations  are  well 
understood — known  and  read  of  all  men — twelve  citizens 
could  be  collected  to  serve  on  a  jury  who  would  by  a  ver- 
dict sanction  such  a  nefarious  scheme  of  plunder. 

"  The  learned  Counsel  for  the  plaintiff  believes  that  my 
client  is  a  man  of  wealth — that  he  is  a  man  of  large 
possessions  and  larger  expectations.  I  do  not  deny  that 
his  means  are  ample  to  enable  him  to  respond  to  any 
verdict  you  may  render  against  him.  Yet,  gentlemen, 
whatever  may  be  his  means,  none  will  ever  reach  the 
pocket  of  Elliott  or  the  plaintiff  unless  upon  compul- 
sion through  your  verdict.  He  has  other  uses  for  all 
his  money.  Gentlemen,  you,  as  citizens  of  this  great 
city,  containing  every  variety  of  population — the  honest 
and  the  dishonest,  the  good  and  the  bad,  the  pure  and  the 
vile — have  heard,  perhaps,  quite  enough  of  these  black- 
mail operations.  You  may  have  known  many  a  family 
whose  happiness  has  been  utterly  destroyed,  not  from 
the  guilt  of  any  of  its  members,  but  because  guilt  was  so 
charged  as  to  insure  publicity.  In  that  way  the  innocent 
have  been  cloven  down,  and  many  a  family  altar  laid  in 
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ruins.  The  only  course  for  a  man  to  pursue  when  the 
blackmail  vultures  settle  upon  him  is  to  fight! 

"  My  mind  reverts  to  a  case — familiar,  doubtless,  to  you 
all — of  an  eminent  citizen  of  this  city  who,  in  a  moment 
of  weakness,  rather  than  submit  to  be  charged  with  a 
violation  of  his  matrimonial  vows,  permitted  one  of  these 
vultures  to  drain  the  last  drop  of  the  life-blood  of  his  do- 
mestic peace.  Upon  the  first  onslaught  of  the  wretch 
money  was  paid  in  no  small  amount.  Soon,  very  soon, 
there  was  a  demand  for  niore^  which  had  to  be  satis- 
fied. More,  more,  and  still  more  was  demanded  and 
given.  His  large  fortune  melted  rapidly.  The  extor- 
tions exceeded  one  hundred  thousand  dollars.  Finally, 
when  past  seventy  years  of  age,  exposure  overtook  him. 
Statements  destructive  of  his  domestic  peace,  deroga- 
tory to  his  character  as  a  husband  and  a  father,  were 
published  to  the  world,  which,  had  they  been  met  and 
confronted  when  first  whispered  in  his  ear  for  the  pur- 
pose of  extortion,  would  have  died  in  secret,  the  natural 
death  of  falsehood ;  his  large  fortune  would  have  been 
saved,  he  and  his  family  would  have  been  spared  the 
humiliation  and  anguish  which  are  the  inevitable  fruits 
of  submission  to  blackmail  extortion. 

"  It  is  therefore  a  matter  of  principle — high-toned,  hon- 
orable, and  inflexible  principle — that  my  client  has  taken 
the  position  he  occupies  before  3^ou.  For  this  he  is  en- 
titled to  the  lasting  admiration  and  heartfelt  congratu- 
lation of  all  honorable  men.  The  courageous  and  noble 
stand  taken  by  him  will  have  the  efl'ect  to  beat  back  the 
cohorts  of  blackmail,  now  ready  to  devour  the  peace  and 
happiness  of  untold  families.  The  case  of  my  client, 
however  important  to  him,  is  of  vastly  greater  moment 
to  this  community,  for  but  few  men  are  as  w^ell  pre- 
pared as  he  to  throttle  these  wretches.  Whenever  as- 
sailed by  them,  so  long  as  there  is  a  dollar  in  his  purse, 
a  drop  of  blood  in  his  veins,  a  pound  of  flesh  on  his 
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bones,  he  will  fight! — fight  to  the  bitter  end!  ]S"o 
piratical  blackmail  flag  shall  ever  float  in  triumph  over 
the  home  that  shelters  him,  his  wife,  and  his  little  ones. 
I  tell  this  soulless  knave,  Elliott,  this  hybrid  compound 
of  knave  and  fool.  Brown,  that  they  can  come  on  alone, 
or  march  up  their  blackmail  hosts  in  regiments,  my  cli- 
ent will  never  be  unprepared  to  meet  them,  singly  or 
en  masse.  His  innocence  is  a  weapon  he  will  wield  as 
effectually  as  did  Hercules  his  club.  Hercules  had  not 
a  keener  zest  for  the  Lernsean  hydra  than  has  my  client 
for  the  monster  blackmail.  Although  two  heads  ap- " 
peared  where  he  crushed  one,  Hercules  persevered  until 
his  friend,  with  a  red-hot  iron,  seared  the  neck  of  the  head 
last  honored  with  the  visitation  of  his  club,  and  the  mon- 
ster was  destroyed.  So  will  my  client  persevere  and 
fight  until  the  red-hot  iron  of  execration  shall  be  so  a]> 
plied  by  an  indignant  jury  that  this  community  shall 
never  rest  content  until  the  monster  blackmail  shall 
have  tasted  death  and  attained  the  lowest  depth  in  the 
sepulchre  of  infamy. 

"  Was  ever  a  claim  brought  into  a  court  of  justice  more 
indelibly  marked  with  atrocity  and  stamped  with  brazen 
impudence  than  that  introduced  before  you  by  the  plain- 
tiff in  this  case  ?  Was  it  not  enough  that  Elliott  should 
keep  the  plaintiff's  wife  as  a  mistress?  That  he  should 
keep  the  fact  of  making  love  to  her,  according  to  Brown's 
evidence,  a  profound  secret  from  him  ?  Although  not 
easily  moved,  I  confess  I  am  astounded  at  the  gigantic 
impudence  of  the  man  who  seeks  by  your  verdict  to 
compel  my  client  to  pay  his  expenses  in  keeping  his 
mistress.  When  Elliott  shall  succeed  in  keeping  a  mis- 
tress at  the  expense  of  Charles  M.  Davidson  we  will 
congratulate  him,  and  ask  him  to  certify  the  fact  under 
his  consular  seal;  for,  you  recollect,  it  was  stated  he 
had  officiated  in  this  country  as  consul  or  deputy  con- 
sul of  a  foreign  government. 
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"  Gentlemen  of  the  jury,  again  I  ask,  what  can  be  the 
value  of  such  a  wife  to  the  plaintiff  ? 

"  Of  all  vices  that  are  contemptible,  of  all  moral 
crimes  that  are  odious,  of  all  degradation  that  knows  no 
lower  depth,  it  never  entered  the  heart  of  man  to  con- 
ceive aught  worse  than  the  spectacle  of  a  husband,  by  his 
conduct,  exposing  for  sale  in  market  overt  the  virtue  of 
a  wife,  and  then  seeking,  through  the  forms  of  law,  to  in- 
duce honest  jurors,  over  the  grave  of  common  decency, 
to  erect  a  golden  monument  of  his  infamy  ! 

"  Gentlemen,  I  submit  this  case  to  you  with  the  strong- 
est confidence  that  the  effect  of  your  verdict  will  be 
such  that  hereafter  this  community  Avill  not  be 

"*  Forever  startled  by  the  mingled  howl 

Of  blackmail  wolves,  that  still  in  darkness  prowl — 
A  coward  brood,  which  mangle  as  they  prey, 
By  hellish  instinct,  all  that  cross  their  way ; 
Aged  or  young,  the  living  or  the  dead, 
No  mercy  find — the  harpies  must  be  fed.'" 
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CASE    OF    MOETIMER    SHAY 

Convicted  of  the  Murder  of  John  Leary  in  February,  1860,  in  the 
New  York  Oyer  and  Terminer. — Interesting  Incidents  Connected 
with  the  Trial  and  Arguments  of  tlie  Case  on  Appeal. 

On  the  2d  of  February,  1860,  Mortimer  Shay  was 
convicted,  in  the  Court  of  Oyer  and  Terminer  of  the  City 
and  County  of  New  York,  of  the  murder  of  John  Leary. 
The  following  facts  appeared  in  evidence  on  the  trial: 
The  deceased  and  one  Smith  were  quarrelling,  when 
Shay  interfered  and  strucb  the  deceased  the  first  blow  on 
the  head ;  the  blow  was  returned  by  the  deceased,  who 
then  retreated,  followed  by  Shay,  who  secretly  opened 
his  knife,  upon  which  the  deceased  again  struck  at  Shay, 
and  again  retreated.  Shay  then  struck  the  deceased 
with  the  knife,  and  cut  him  in  the  face.  The  deceased 
continued  to  flee,  and  Shay  was  approaching  the  de- 
ceased when  one  Kirby  ran  in  between  them.  Shay 
then  struck  at  Kirby  with  the  knife,  and  the  latter 
jumped  out  of  the  way,  and  Shay  followed  the  deceased. 
One  of  the  brothers  of  the  deceased  called  out  to  him  to 
take  care  or  he  would  be  killed,  and  as  the  deceased 
looked  around  to  see  his  danger  Shay  struck  the  knife 
into  his  temple  with  such  force  that  after  three  unsuc- 
cessful attempts  to  draw  it  out  he  fled,  leaving  the  knife 
sticking  in  the  head  of  the  deceased.  The  death  of  the 
deceased  was  caused  by  the  last  blow. 

Shay  was  defended  by  Mr.  Clinton.  At  the  same  term 
of  the  Court  one  Crimmins  was  tried  and  convicted  of 
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murder.  In  Crimmins's  case  there  were  mitigating  cir- 
cumstances attending  the  homicide.  The  deceased,  in 
the  presence  of  Crimmins,  apphed  vile  epithets  to  the 
wife  of  the  latter — called  her  a  strumpet.  Crimmins  in 
his  rage  seized  a  gun  which  was  near  him,  and  chased 
the  deceased  some  little  distance ;  and  upon  overtaking 
him  thrust  the  bayonet  into  him,  and  thereby  caused  his 
death.  The  facts  appearing  in  evidence  proved  no  higher 
grade  of  homicide  than  manslaughter  in  the  third  or 
fourth  degree.  Crimmins  was  defended  by  John  Vf. 
Ashmead,  a  lawyer  of  great  learning  and  decided  ability, 
who,  before  he  came  to  New  York,  practised  law  in 
Philadelphia,  having  been  United  States  District  Attor- 
ney under  three  administrations.  Before  the  trial  of 
Crimmins  Mr.  Ashmead  had  defended  Michael  Cancemi, 
in  the  l^ew  York  Oyer  and  Terminer,  upon  his  trial  on 
an  indictment  for  the  murder  of  Eugene  Anderson,  a 
policeman,  which  resulted  in.  a  verdict  of  guilty.  The 
case  was  taken  by  writ  of  error  to  the  Supreme  Court 
and  to  the  Court  of  Appeals.  The  latter  Court  set  aside 
the  verdict  and  granted  a  new  trial,  on  account  of 
errors  committed  by  the  Court  below.  (See  16  New 
York  Eeports,  501.)  Upon  the  next  trial  of  Cancemi, 
after  it  had  progressed  some  little  time,  one  of  the 
jurors  was  withdrawn,  upon  a  consent  and  stipulation 
signed  by  the  prisoner,  his  Counsel,  and  the  Counsel  on 
behalf  of  the  people.  The  prisoner  was  again  convicted 
of  murder,  and  was  sentenced  to  be  hanged.  Notwith- 
standing the  juror  had  been  withdrawn  at  the  request 
of  the  prisoner  and  his  Counsel,  Mr.  Ashmead  took  the 
objection  that  the  prisoner  had  been  tried  "  By  a  tribunal 
unknown  to  the  common  law  and  the  Constitution — 
namely,  by  eleven  jurors  and  not  twelve  ;"  and  upon 
this  ground  he  obtained  a  decision  in  the  Court  of  Ap- 
peals setting  aside  the  verdict  and  granting  a  new  trial. 
(The  case  is  reported  in  18  New  York  Reports,  128.) 
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After  this  Mr.  Ashmead  seemed  to  be  unfortunate  in 
his  cases  with  Courts  and  juries.  The  fact  that  he  had 
made  a  stipulation  and  had  not  kept  it — had  broken  his 
word — was  a  great  drawback  to  the  weight  and  influ- 
ence he  would  otherwise  have  had.  In  alluding  to  the 
fact  that  he  was  so  unsuccessful  in  the  defense  of  crim- 
inal cases,  James  T.  Brady  said  of  him  that  "  lie  was  a 
keen  legal  sportsman ;  he  bagged  his  man  every  time." 

Mr.  Ashmead  evinced  a  singular  lack  of  judgment  in 
not  abiding  by  the  stipulation  signed  by  him,  as  well  as 
his  client,  in  the  Cancemi  case.  Had  he  refused  in  any 
way  to  go  back  upon  his  stipulation,  his  client  could 
have  retained  other  Counsel  to  apply  for  a  new  trial. 
In  that  event  Mr.  Ashmead,  having  withdrawn  from 
the  case,  would  have  been  in  no  way  responsible  for  the 
course  pursued  by  other  Counsel. 

Mr.  Ashraead's  failure  at  times  to  exercise  good  judg- 
ment was  quite  remarkable.  In  another  case,  about 
this  time,  a  client  of  Mr.  Ashmead  was  tried  in  the  City 
of  New  York  and  convicted  of  a  capital  offense.  Mr. 
Ashmead,  by  writ  of  error,  carried  the  case  to  the  Gen- 
eral Term  of  the  Supreme  Court  (First  District).  In  the 
meantime  the  law  had  been  repealed  upon  which  the 
conviction  was  had,  without  any  saving  clause  in  regard 
to  offenses  previously  committed.  In  the  Ilartung  case, 
which  was  precisely  similar,  the  Court  of  Appeals  had 
decided  that  the  prisoner  was,  as  a  matter  of  legal 
right,  entitled  to  be  discharged.  Mr.  Clinton  happened 
to  be  in  the  Supreme  Court  when  Mr.  Ashmead  was 
in  attendance  to  argue  his  case.  He  showed  Mr.  Clin- 
ton his  Brief,  consisting  of  about  sixty  pages  of  printed 
matter,  in  which  he  had  collated  the  decisions  of  the 
English  Courts  and  of  the  Courts  of  most  of  the  dif- 
ferent States  of  the  Union  bearing  upon  the  point 
that  where  the  law  under  which  the  conviction  was 
obtained  had  been  repealed,  and  there  was  no  saving 
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clause  in  respect  to  past  offenses,  the  defendant  should 
be  discharged.  Mr.  Clinton  said  to  Mr.  Ashraead : 
"  What  do  you  Avant  of  this  vast  multitude  of  decisions 
on  your  Brief?  Why  don't  you  get  up  and  cite  the 
decision  of  the  Court  of  Appeals  in  the  Hartung  case, 
which  is  directly  in  point  and  decisive  on  your  case, 
and  then  sit  down?"  Mr.  Ashmead  replied:  "Oh,  I 
have  that  case  on  my  Brief  among  the  others."  Mr. 
Ashmead  argued  his  case  very  elaborately  and  learnedly. 
Among  the  endless  number  of  decisions  on  Mr.  Ash- 
mead's  printed  Brief  which  he  handed  up  the  Court 
overlooked  the  Hartung  case,  and  rendered  a  decision  af- 
firming the  judgment  of  the  Court  below,  and  directing 
that  the  prisoner  should  be  hanged.  If  this  judgment 
had  been  enforced  what  a  horrible  spectacle  w^ould  have 
been  presented !  The  Counsel  would  have  gratified  his 
vanit}^ — he  would  have  made  conspicuous  exhibition  of 
his  learning — at  the  price  of  his  client's  life !  Mr.  Ash- 
mead, however,  appealed  the  case  to  the  Court  of  Ap- 
peals ;  that  Court  did  not  overlook  its  decision  in  the 
Hartung  case,  and  of  course  it  reversed  the  judgment 
of  the  Supreme  Court. 

Judge  D.  P.  Ingraham,  of  the  Supreme  Court,  who 
presided  at  that  term  of  the  Oyer  and  Terminer,  w^as 
one  of  the  most  clear-headed  and  accurate  Judges  that 
ever  sat  upon  the  Bench.  He  w^as  so  correct  in  his 
rulings  upon  matters  of  law  that  it  was  next  to,  if  not 
quite,  impossible  to  get  any  valid  exceptions  upon 
which  to  obtain  a  new  trial.  In  examining,  after  the 
verdict  of  guilty,  the  exceptions  taken  upon  the  trial  of 
Shay,  Mr.  Clinton  concluded  that  none  of  them  would 
be  of  any  avail  upon  appeal,  for  the  reason  that  the 
Judge  had  been  invariably  right  in  his  law.  There  w^ere 
one  or  two  exceptions  which  Mr.  Clinton,  although  he 
had  no  confidence  in  them,  thought  he  would  present 
to  the  Appellate  Courts.     In  examining  the  indictment 
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he  could  discover  no  defect  in  it,  except  that  in  the  most 
material  averment  the  preposition  "  with"  was  omitted, 
the  effect  of  which  was  to  charge  that  "  a  certain  knife 
did  beat,  strike,  stab,  cut,  and  ^vound"  the  said  John 
Leary,  and  "  the  said  John  Leary  ...  of  the  said  mor- 
tal wound  did  die."  This  it  seemed  to  Mr.  Clinton  was 
an  indictment  of  the  knife  and  not  of  Shay,  there  be- 
ing no  allegation  m  the  averment  that  Shay  propelled 
the  knife. 

On  the  last  day  of  the  February  term  of  the  Oyer 
and  Terminer  the  District  Attorney  moved  for  sentences 
in  the  cases  of  Crimmins  and  Shay.  The  former  was 
sentenced  to  be  executed  on  a  day  specified,  which  the 
law  required  to  be  within  not  less  than  four  nor  more 
than  eight  weeks  from  the  date  of  the  sentence.  Mr. 
Clinton  was  determined  to  disconnect  the  case  of  Shay 
from  that  of  Crimmins.  When  Shay  was  arraigned  for 
sentence  Mr.  Clinton  asked  for  a  postponement,  stat- 
ing that  he  intended  to  move  to  set  aside  the  verdict. 
Judge  Ingraham  asked  upon  what  grounds.  Mr.  Clin- 
ton answered  upon  the  grounds  that  his  client  was  con- 
victed of  an  offense  not  known  to  the  law,  and  that  the 
Court  had  no  jurisdiction  to  try  him  for  such  offense. 
Judge  Ingraham  stated  that  if  such  serious  grounds 
were  to  be  raised  he  would  hear  the  argument  at  a 
future  time,  and  he  therefore  postponed  sentence. 

Mr.  Clinton  subsequently  moved  before  the  Court  of 
Oyer  and  Terminer  to  set  aside  the  verdict,  on  the  ground 
that  the  facts  proved  on  the  trial  did  not  justify  a  ver- 
dict of  murder,  and  showed  that  the  case  was  one  of 
manslaughter  only.  The  District  Attorney  opposed  the 
motion,  and  Judge  Ingraham  rendered  a  decision  deny- 
ing it.  (See  4  Parker's  Criminal  Eeports,  344.)  Mr. 
Clinton  next  moved  in  arrest  of  judgment  before  the 
Court  of  Oyer  and  Terminer,  on  the  ground  that  the 
indictment  did  not,  within  the  rules  of  criminal  plead- 
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ing,  charge  that  the  prisoner  slew  deceased,  but  did 
charge  that  the  knife  killed  him.  Judge  Ingraham  ren- 
dered a  decision  den^ung  the  motion.  (See  4  Parker's 
Criminal  Keports,  379,  note.)  The  prisoner  was  sen- 
tenced to  be  executed  on  the  20th  of  April,  18G0.  Mr. 
Clinton's  next  move  was  to  take  the  case  upon  writ  of 
error  to  the  General  Term  of  the  Supreme  Court  (First 
District),  which  was  then  sitting.  The  writ,  with  a  stay 
of  proceedings,  was  granted  by  Judge  Ingraham  on  the 
25tli  of  February,  and  the  motion  for  a  new  trial  was 
argued  a  few  days  afterwards.  When  the  case  was 
called  the  Court  announced  that  their  decision  would 
probably  be  rendered  at  the  close  of  the  argument.  The 
case  was  argued  at  great  length  (occupying  most  of  the 
day)  by  Mr.  Clinton  on  one  side  and  by  the  District 
Attorney  upon  the  other.  The  Court  reserved  their 
decision,  which  was  rendered  a  week  or  ten  days  after- 
wards, denying  the  motion  for  a  new  trial  and  affirming 
the  judgment  of  the  Oyer  and  Terminer.  Mr.  Clinton 
applied  for  a  writ  of  error,  with  a  stay  of  proceedings, 
to  take  the  case  to  the  Court  of  Appeals.  The  writ 
Avas  granted,  but  before  obtaining  it  Mr.  Clinton  was 
compelled  to  agree  to  argue  the  case  in  the  Court  of 
Appeals,  at  a  day  specified,  about  five  days  from  the 
day  the  writ  w^as  allowed.  On  that  day  Mr.  Clinton 
appeared  in  the  Court  of  Appeals,  at  Albany,  ready  to 
proceed  with  the  argument.  The  District  Attorney  was 
in  attendance  and  moved  the  case  on.  The  presiding 
Judge  (Denio)  observed  that  the  case  was  not  on  the 
day  calendar,  and  for  that  reason  the  Court  could  not 
hear  it.     The  following  occurred : 

District  Attorney.  "  Mr.  Clinton  agreed  to  argue  the  case 
to-day." 

Mr.  Clinton.  "I  am  here  in  pursuance  of  my  stipula- 
tion." 

17 
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District  Attorney.  "The  argument  ought  to  go  on.  The 
man  is  to  be  hanged  next  week." 

Judge  Denio.  "  If  the  case  were  argued  to-day  we  prob- 
ably could  not  decide  it  by  next  week.  If  the  case  is  worth 
arguing  it  is  worth  considering  deliberately.  Is  there  a 
stay  of  proceedings  in  the  case  ?" 

Mr.  Clinton.  "  There  is  a  stay  of  proceedings.  While  I 
am  here  in  compliance  with  my  agreement,  to  which  the 
District  Attorney  has  referred,  I  am  bound  in  all  frankness 
to  say  to  the  Court,  that  if  the  case  is  postiooned  my  client 
will  not  suffer  hy  the  delay?'' 

The  Court  refused  to  hear  the  case  argued,  and  some 
three  or  four  months  elapsed  before  it  was  brought  up 
again  in  the  Court  of  Appeals,  when  it  was  argued  by 
Mr.  Clinton  for  the  plaintiff  in  error  (Shay)  and  by  the 
District  Attorney  for  the  People.  In  the  meantime,  and 
on  the  14th  of  April,  1860,  the  Legislature  passed  a  new 
law  in  regard  to  capital  crimes,  by  the  terras  of  which 
all  the  provisions  contained  in  the  law  as  it  formerly 
existed  for  the  punishment  of  death  were  repealed,  with- 
out any  saving  clause  in  respect  to  offenses  already  com- 
mitted. It  divided  murder  into  the  first  and  second 
degrees.    It  also  provided  (Section  4)  that 

"  When  any  person  shall  be  convicted  of  any  crime  pun- 
ishable with  death,  and  sentenced  to  suffer  such  punishment, 
he  shall  at  the  same  time  be  sentenced  to  confinement  at 
hard  labor  in  the  State  prison  until  such  punishment  of 
death  shall  be  inflicted." 

This  Act  also  provided  (Section  10)  that 

"All  persons  now  under  sentence  of  death  in  this  State, 
and  convicted  of  murder  and  awaiting  sentence,  shall  be 
punished  as  if  convicted  of  murder  in  the  first  degree  under 
this  Act." 

Mary  Hartung  had  been  convicted,  at  the  Albany 
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Oyer  and  Terminer,  of  the  murder  of  her  husband  by 
poison.  He  died  on  the  21st  of  April,  1858.  The  pris- 
oner's Counsel  had  taken  her  case  by  Avrit  of  error  to 
the  General  Term  of  the  Supreme  Court  (Third  Dis- 
trict), and  that  Court  had  affirmed  the  judgment  of 
the  Oyer  and  Terminer.  Subsequently  the  case  was 
brought  by  writ  of  error  to  the  Court  of  Appeals. 
After  the  return  to  the  writ  of  error,  which  was  made 
February  14,  1860,  and  previous  to  the  argument — 
namely,  on  the  14th  of  April,  1860 — the  Act  passed  the 
Legislature  (Chapter  410,  Laws  1860)  in  relation  to  cap- 
ital punishment.  It  was  believed  that  this  Act  was  en- 
gineered through  the  Legislature  for  the  purpose  of  sav- 
ing Mrs.  Hartung.  Mr.  Clinton,  upon  the  argument 
of  Shay's  case  in  the  Court  of  Appeals,  did  not  discuss 
the  effect  of  the  statute  of  April  14, 1860,  inasmuch  as 
that  point  had  been  raised  in  the  case  of  Mrs.  Hartung, 
which  had  already  been  thoroughly  argued  in  that  Court 
by  her  Counsel,  and  Mr.  Clinton's  client  was  sure  to  have 
the  full  benefit  of  such  argument.  His  argument  related 
chiefly  to  the  omission  of  the  preposition  "with"  in 
the  principal  averment  in  the  indictment.  His  printed 
"  Points" — or,  rather.  Brief — which  he  submitted  to  the 
Court  were  between  thirty  and  forty  pages  long,  and 
mostly  related  to  the  preposition  "  with."  Although  he 
considered  it  almost  "hoping  against  hope"  to  convince 
the  Court  that  he  was  right  on  the  law  in  this  matter,  he 
believed  that  upon  the  authorities  as  they  stood  at  that 
time  the  point  Avas  sound  and  invulnerable.  James  T. 
Brady,  who  took  great  interest  in  the  case  and  examined 
the  point  thoroughly,  agreed  with  Mr.  Clinton.  The 
grounds  of  Mr.  Clinton's  opinion  in  regard  to  the  law 
in  this  respect  sufficiently  appear  in  his  argument  on 
this  point,  which  is  reported  in  4  Parker's  Criminal  Ke- 
ports,  pp.  359  to  373.  But  the  real  safety  of  Mr.  Clin- 
ton's client  was  in  the  passage  of  the  law  of  April  14, 
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1860.  The  absence  of  the  preposition  "with"  was  of 
priceless  value  in  enabling  Mr.  Clinton  to  prolong  the 
life  of  his  client  from  February  to  the  following  Sep- 
tember (a  period  of  seven  montlis),  when  the  Court  of 
Appeals  rendered  decisions  granting  new  trials  to  Shay 
and  Mrs.  Hartung,  on  account  of  the  provision  above 
referred  to  in  the  Act  of  April  14, 1860.  (See  22  JSTew 
York  Eeports,  pp.  95  and  317.) 

In  the  Hartung  case  the  Court  held  that  the  Act  of 
April  14,  1860,  so  far  as  it  attempted  to  subject  persons 
already  under  conviction  of  murder  to  the  punishment 
of  death  and  previous  imprisonment  in  the  State  prison 
at  hard  labor,  was  ex  j^ost  facto  and  void.  From  the 
opinion  delivered  by  Judge  Denio,  it  seemed  the  Court 
thought  that  although  all  the  provisions  for  inflicting 
death  as  the  punishment  for  murder  were  repealed,  yet 
it  was  the  intention  of  the  Legislature  to  retain  that 
punishment.  The  Court  appeared  to  be  in  doubt  as  to 
how  death  should  be  inflicted,  and  whether  the  mode 
of  death  should  be  at  the  discretion  of  the  Court  or  the 
Sheriff  or  the  Governor.  What  would  be  the  bearing 
of  this  decision  upon  the  new  trial  which  the  Court  or- 
dered was  left  in  no  little  doubt.  If  Shay  were  arraigned 
for  trial  again,  Mr.  Clinton  could  by  special  pleas  set  up 
the  former  trial  and  conviction,  and  that  there  had  been 
no  reversal  for  any  error  committed  therein ;  that  by 
the  Act  of  April  14,  1860,  all.  the  provisions  for  the 
punishment  of  murder  when  the  offense  was  committed 
w^ere  repealed,  and  that  under  the  Constitution  no  per- 
son should  be  twice  put  in  jeopardy  for  the  same  of- 
fense. In  this  way  the  question  could  have  been  tried 
as  to  whether  Shay  was  entitled  to  be  discharged  alto- 
gether. But  the  decision  of  the  Court  of  Appeals  left 
it  in  great  doubt  as  to  what  that  Court  would  do  with 
the  case  when  it  reached  there  again.  The  District  At- 
torney offered  to  accept  a  plea  of  guilty  of  manslaughter. 
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Mr.  Clinton  thought  it  best,  under  the  circumstances, 
that  Shay  should  put  in  this  plea,  and  then  await  events. 
The  plea  was  accepted  and  Shay  was  sentenced  to  the 
State  prison.  Mr.  Clinton  considered  it  prudent  to  leave 
it  to  Mrs.  Hartung's  Counsel  to  settle  the  law  as  to  the 
effect  of  the  Act  of  April  14,  1860.  When  the  District 
Attorney  of  Albany  sought  to  bring  on  her  trial  her 
Counsel  interposed  the  proper  special  pleas.  The  Dis- 
trict Attorney  put  in  a  replication,  averring  that  the 
reversal  in  the  Court  of  Appeals  was  based  upon  the 
reasons  mentioned  in  the  published  opinion  of  that 
Court — namely,  the  effect  of  the  Act  of  1860 ;  and  the 
replication  also  set  forth  an  Act  of  the  Legislature 
passed  April  17,  1861,  entitled  an  Act  in  relation  to 
cases  of  murder,  etc.  (Chapter  308),  restoring  the  pro- 
visions of  law  respecting  murder  as  they  existed  prior 
to  the  enactment  of  the  Act  of  1860,  and  at  the  time 
w^hen  the  alleged  offense  mentioned  in  the  indictment 
was  committed.  The  prisoner  demurred  to  the  repli- 
cation, and  the  District  Attorney  joined  in  the  demur- 
rer. The  Oyer  and  Terminer  gave  judgment  in  favor 
of  the  prisoner,  and  directed  that  she  be  discharged. 
The  Supreme  Court  reversed  the  decision  of  the  Oyer 
and  Terminer  upon  a  writ  of  error  brought  by  the  Peo- 
ple, but  gave  the  prisoner  leave  to  withdraw  the  pleas 
in  bar,  and  proceed  to  trial  on  the  issue  of  not  guilty. 
The  prisoner's  Counsel,  by  a  w^rit  of  error  on  her  behalf, 
carried  the  case  to  the  Court  of  Appeals.  That  Court 
reversed  the  judgment  of  the  Supreme  Court  and  af- 
firmed the  judgment  of  the  Oyer  and  Terminer.  The 
decision  of  the  Court  of  Appeals  was  rendered  in  March, 
1863.  The  case  is  reported  in  26  ]S"ew  York  Keports, 
p.  167.  After  the  decision  in  the  Ilartung  case  Shay 
-was  set  at  liberty  by  a  pardon  from  the  Governor. 

The  only  effort  made  on  behalf  of  poor  Crimmins, 
who  was  convicted  at  the  same  term  as  Shay,  w^as  an 
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application,  to  the  Governor  for  a  commutation  of  sen- 
tence to  imprisonment  in  the  State  prison  for  life.  Mr. 
Ashmead,  his  Counsel,  was  entirely  unsuccessful  in  this 
application.  So  great  was  the  interest  felt  for  Crim- 
mins,  and  so  general  was  the  belief  that  his  conviction 
was  grossly  unjust,  that  many  persons  urged  the  Gov- 
ernor to  commute  his  sentence.  Hardly  ever  in  any  case 
was  such  a  strong  pressure  brought  to  bear  upon  the 
Governor.  The  Legislature  at  that  time  was  in  session. 
A  large  majority  of  the  Senators  and  a  large  majority 
of  the  members  of  Assembly  strongly  urged  the  Govern- 
or to  commute  the  sentence.  All  efforts  to  save  him 
were  in  vain.  At  the  appointed  time  he  was  hanged. 
Mr.  Clinton  at  that  time  regarded  the  execution  of 
Crimmins  as  a  judicial  murder,  and  he  is  of  that  opinion 
still. 


CHAPTER  XXV 

CASE   OF   MOSES   LOWENBEEG. 

A  Strange  Murder  Case. — Repeal  of  the  Law  under  which  the  Pris- 
oner was  Convicted,  without  any  Saving  Clause  as  to  Past  Offenses. 
— Tlie  Case  Appealed. — Extraordinary  and  Unaccountable  Decisions 
of  the  Supreme  Court  and  the  Court  of  Appeals. 

MosEs  LowENBERG,  a  German  by  birth,  of  scholarly 
attainments,  a  graduate  of  one  of  the  German  universi- 
ties, was  indicted  in  the  New  York  General  Sessions 
on  the  30th  of  ISTovember,  1861,  for  the  murder  of  one 
Samuel  Hoffman.  In  December  following  he  was  tried 
in  that  Court  and  found  guilty  of  murder  in  the  first  de- 
gree. It  appeared  in  evidence  that  Lowenberg  and  the 
deceased  were  fellow-tenants  on  the  first  or  basement 
floor  of  ^o.  141  First  Avenue,  in  the  City  of  New  York. 
Lowenberg  occupied  the  front  basement,  and  Hoffman 
and  his  family  occupied  the  rear  basement. 

Mrs.  Elizabeth  Hoffman,  widow  of  the  deceased,  on 
the  trial  testified  as  follows  in  respect  to  the  homicide : 

"  I  live  at  141  First  Avenue  ;  my  husband  died  Thurs- 
day, November  14th  last,  in  my  room,  on  a  bed,  at  141  First 
Avenue  ;  I  knew  the  defendant  personally  since  May  this 
year  ;  defendant  occupied  the  front  basement,  and  we  lived 
in  the  rear  basement ;  as  far  as  I  know  the  defendant  lived 
there  ;  he  had  only  one  room  ;  I  occupied  that  rear  room, 
and  a  room  for  residence  in  the  rear  house  ;  we  slept  in  the 
rear  house  ;  we  had  a  little  bed  in  the  basement,  where  my 
brother  slept ;  I  did  not  see  the  defendant  the  evening  be- 
fore ray  husband  died  ;  night  before  deceased  died  I  did  not 
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see  defendant  come  in  ;  I  beard  him  come  into  his  room  ; 
after  that  I  saw  the  defendant  when  he  did  the  deed  ;  I  was 
out ;  I  saw  him  when  I  came  in  ;  I  shut  the  door  when  I 
came  in  ;  he  came  out  of  his  door  towards  me  ;  this  was 
about  eight  o'clock  in  the  morning  ;  I  shut  the  door,  and  the 
defendant  opened  the  door  and  slammed  it  back  (I  mean  the 
front  basement  hall-door)  ;  I  then  went  to  my  room  ;  I  was 
then  occupied  in  getting  my  washing  ready,  and  had  to  go 
out  and  in  ;  the  draught  from  the  front  door  was  too  much 
for  me  ;  then  I  went  slowly  and  softly,  in  order  not  to  dis- 
turb the  doctor  (defendant),  and  shut  the  door  again  slowly  ; 
as  I  returned  to  my  room  and  passed  his  door  he  came  out 
of  his  room  the  second  time  and  slammed  the  hall-door  back 
again  ;  talked  a  few  words  ;  I  paid  no  attention  to  it,  because 
I  was  not  excited  ;  when  I  went  out  the  second  time  the 
doctor's  room  door  was  open  about  a  foot,  on  a  jar  ;  I  could  see 
him  plainly  in  his  room  ;  I  tried  to  go  to  my  work  again,  and 
was  in  and  out,  as  I  had  to  wash  before  the  rear  door ;  my 
room  door  was  open,  and  I  had  to  go  in  and  out  to  prepare 
for  washing  ;  my  husband  was  in  the  rear  room  occuj^ied 
with  the  child  ;  the  draught  was  too  much,  and  then  my 
husband  went  out  and  saw  that  the  draught  was  too  strong, 
and  he  went  and  wanted  to  shut  the  door;  I  saw  him,  and 
was  going  after  him,  but  he  had  already  passed  the  doctor's 
door,  and  my  husband  wanted  to  take  hold  of  the  handle  of 
the  door  with  his  left  hand  when  the  doctor  came  out,  not 
fully  dressed,  with  his  pantaloons  on  and  a  white  shirt,  and, 
if  I  do  not  err,  a  black  vest,  and  went  quickly  with  brisk 
paces  towards  the  door,  his  right  hand  laying  against  his 
side,  having  some  object  in  liis  hand,  and  took  hold  of  the 
door  with  liis  left  hand  as  if  he  wanted  the  door  open ;  my 
husband  said  :  *  Let  the  door  be  closed,'  or  *  the  door  must  be 
closed  ;  let  now  the  door  be  closed  ;'  and  as  he  spoke  thus  the 
doctor  already  stabbed  him  into  his  left  side  /  my  husband 
let  the  door  slip,  and  seized  hold  of  his  own  breast  with 
both  hands  ;  he  was  then  turning  his  back  somewhat  tow- 
ards me,  and  came  quickly  towards  me,  and  he  stepped 
a  step  forward,  and  be  said :  *  God  !  I  am  stabbed,  he  has 
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stabbed  me  ;'  then  lie  went  into  our  room  and  I  asked  him, 
'  Is  it  hard  ?'  (I  meant  if  lie  was  badly  stabbed)  ;  my  husband 
said  : '  Yes,  yes,  the  blood  is  already  running  inside  ;'  I  went 
to  Ninth  Street  and  got  Dr.  Klein,  and  when  I  came  back 
my  husband  was  dead  ;  he  might  still  have  lived  a  little ;  I 
had  been  gone  about  six  minutes  ;  afterwards  a  physician 
(Dr.  Scliwartyenberg)  came  a  little  while  after  the  stabbing 
occurred  ;  I  can't  tell  the  time  ;  the  people  told  me  my  hus- 
band was  already  dead." 

Lowenberg  was  defended  by  Mr.  Clinton.  On  the 
4th  of  January,  1862,  when  he  was  arraigned  for  sen- 
tence, Mr.  Clinton  moved  in  arrest  of  judgment.  The 
motion  was  denied.  The  Court  thereupon  sentenced 
Lowenberg  as  follows : 

"Whereupon  it  is  ordered  and  adjudged  by  the  Court 
that  the  said  Moses  Lowenberg,  for  the  murder  in  the 
first  degree  and  felony  aforesaid,  whereon  he  stands  con- 
victed (being  a  crime  punishable  with  death),  do  suffer  the 
punishment  of  death  for  said  murder  and  felony  on  Friday, 
the  20th  day  of  February,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  sixty-three,  between  the  hours 
of  ten  in  the  forenoon  and  two  in  the  afternoon  of  that  day  ; 
and  it  is  further  ordered  and  adjudged  by  the  Court  that 
the  said  Moses  Lowenberg  be  confined  at  hard  labor  in  the 
State  prison  until  such  punishment  of  death  shall  be  in- 
flicted." 

Two  days  afterwards  Mr.  Clinton  obtained  a  writ  of 
error,  Avith  a  stay  of  proceedings,  returnable  in  the  Su- 
preme Court,  First  District.  The  case  was  argued  at 
the  General  Term  of  that  Court  in  March,  1863,  by  Mr. 
Clinton  on  the  part  of  Lowenberg,  and  by  the  District 
Attorney  for  the  People.  The  principal  ground  on 
which  Mr.  Clinton  asked  a  reversal  of  the  judgment  of 
the  Court  below  was  that  there  was  no  authority  in  la\v 
for  pronouncing  any  sentence  upon  a  conviction  for  mur- 
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der  in  the  first  degree — the  offense  of  which  Lowenberg 
was  convicted.  He  was  indicted,  tried,  and  convicted 
under  the  Act  of  April  14, 1860,  in  "relation  to  capital 
punishment,  and  to  provide  for  a  more  certain  punish- 
ment of  the  crime  of  murder."  (Laws  of  1860,  Chap- 
ter 410.) 

Mr.  Clinton  maintained  that  by  the  Act  of  1860  the 
death  penalty  was  abolished  ;  and  while  punishment  for 
murder  in  the  second  degree  and  manslaughter  in  the 
first,  second,  third,  and  fourth  degrees  was  defined  with 
precision,  there  was  an  entire  omission  in  regard  to  mur- 
der in  the  first  degree.  That  portion  of  the  Revised 
Statutes  (Sec.  1  of  Title  1,  Chapter  1,  Part  4)  which  pro- 
vides that  those  convicted  of  certain  crimes  including 
murder  "  shall  suffer  death  for  the  same  "  was  abolished 
by  being  amended  so  as  to  read  that  persons  convicted 
of  those  offenses  "  shall  be  punished  as  herein  provided." 
The  provisions  of  the  Revised  Statutes  as  to  hanging 
were  expressly  abolished.  There  was,  when  the  pris- 
oner was  tried  and  sentenced,  no  punishment  for  murder 
unless  such  provision  were  contained  in  the  Act  of  1860. 
That  Act  nowhere  provided  that  death  should  be  in- 
flicted for  any  offense,  although  it  provided  that  certain 
crimes  should  i-iot  be  punishable  with  death. 

Section  4  of  the  Act  of  1860  provided  that 

"When  any  person  shall  be  convicted  of  any  crime  pun- 
ishable with  death,  and  sentenced  to  suffer  such  punishment, 
he  shall  at  the  same  time  be  sentenced  to  confinement  at  hard 
labor  in  the  State  prison  until  punishment  of  death  shall  be 
inflicted." 

Inasmuch  as  there  was,  when  the  prisoner  was  con- 
victed, no  "  crime  punishable  with  death,"  there  was  no 
authority  of  law  to  sentence  to  imprisonment  in  the 
State  prison,  or  to  impose  any  other  punishment  for 
that  offense.     Mr.  Clinton  contended  that  each  and  ev- 
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ery  part  of  the  sentence  pronounced  by  the  Court  below 
was  illegal  and  invalid,  and  therefore  the  prisoner  should 
be  discharged.  lie  maintained  that  the  inflexible  rule 
that  penal  statutes  should  be  construed  strictly  rendered 
it  logically,  legally,  and  inevitably  certain  that  the  pow- 
er of  punishment  by  death  could  not  be  deduced  by  im- 
plication or  inference,  and  that  no  such  power  existed 
in  this  case.  Upon  the  decision  of  the  case  the  three 
Judges  at  General  Term  delivered  opinions.  The  pre- 
siding Judge  (Ingraham),  in  his  opinion,  sustained  the 
views  of  Mr.  Clinton,  and  held  that  the  judgment  below 
should  be  reversed.  Judges  Peckham  and  Leonard,  by 
going  counter  to  all  the  authorities  extant  applicable  to 
the  subject,  and  by  a  tortuosity  of  reasoning  absolutely 
astounding,  reached  the  conclusion  that  the  judgment 
of  the  Court  below  should  be  affirmed,  because  the  effect 
would  be  to  confine  the  prisoner  in  State  prison  during 
his  whole  life  awaiting  a  warrant  for  his  execution  by 
the  Governor,  which  could  never  issue.  (See  4  Par- 
ker's Criminal  Eeports,  411.)  Mr.  Clinton  carried  the 
case  to  the  Court  of  Appeals  by  writ  of  error.  On  the 
argument  he  contended  for  a  reversal  of  the  judgment  of 
the  IS'ew  York  General  Sessions  upon  the  same  grounds 
he  urged  in  the  Supreme  Court.  He  maintained  that  if 
only  that  part  of  the  sentence  was  illegal  which  directed 
that  the  prisoner  be  executed  at  a  particular  day,  the 
entire  judgment  was  invalid,  and  the  prisoner  should  be 
discharged.  This  doctrine,  that  if  a  material  part  of  the 
judgment  is  invalid  the  prisoner  must  be  discharged,  had 
been  the  law  in  the  Court  of  last  resort  and  in  all  the 
(IJourts  of  Kew  York  from  time  immemorial.  It  was 
provided  by  the  Revised  Statutes  that  "  if  the  Supreme 
Court  shall  reverse  the  judgment  rendered  it  shall  direct 
a  new  trial,  or  that  the  defendant  be  absolutely  dis- 
charged, according  to  the  circumstances  of  the  case." 
(Second  Eevised  Statutes,  p.  741,  Sec.  24.)    This  was 
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the  law  when  the  decision  was  rendered  in  the  Supreme 
Court.  There  were  numerous  illustrations  of  the  appli- 
cation of  the  doctrine  contended  for.  In  Sheppard  v. 
Commonwealth  (5  Metcalf,  530),  where  the  prisoner  had 
been  sentenced  to  four  years'  imprisonment  when  the 
law  permitted  but  three,  the  Supreme  Court  of  Massa- 
chusetts reversed  the  decision  and  discharged  him.  In 
Christian  v.  Commonwealth  (5  Metcalf,  530)  the  follow- 
ing rules  were  laid  down : 

"  When  a  judgment  in  a  criminal  case  is  entire,'  and  a  writ 
of  error  is  brought  to  reverse  it,  though  it  is  erroneous  in 
part  only,  it  must  be  wholly  reversed.  The  Court,  after  re- 
versing a  judgment  in  a  criminal  case,  cannot  enter  such 
judgment  as  the  Court  below  ought  to  have  entered,  nor 
remand  the  case  to  the  Court  below  for  a  new  judgment." 

These  rulings  were  approved  by  Chief-Justice  Bron- 
son  in  People  v.  Taylor,  3  Denio,  91.  Mr.  Clinton 
demonstrated  that  there  was  no  authority  in  law  for 
pronouncing  amj  sentence  on  the  prisoner  upon  his 
conviction  for  murder  in  the  first  degree.  All  the  pro- 
visions of  law  which,  previous  to  the  Act  of  1860,  im- 
posed the  penalty  of  death  upon  conviction  of  murder, 
and  which  related  to  the  time  and  mode  of  execution, 
were  repealed  by  that  Act,  which  did  not  prescribe  any 
punishment  for  murder  in  the  first  degree.  Mr.  Clinton 
cited  numerous  authorities  to  show  that  penal  or  crim- 
inal statutes  must  be  construed  strictly.  He  showed 
that,  with  regard  to  the  definition  of  the  crime  and  tlie 
punishment,  penal  statutes  must  be  construed  strictly 
and  literally ;  that  if  the  offense  were  created  by  law, 
and  there  wms  an  omission  to  affix  a  penalty,  there 
was  no  authority  in  the  Courts  to  punish.  Unless  the 
authority  to  inflict  punishment  for  murder  in  the  first 
degree  was  specifically  stated  in  the  Act  of  18G0  such 
authority  nowhere  existed.     If  the  well-settled  rules  of 
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construction  were  to  be  applied  to  that  statute,  it  was 
clear  that  no  punishment  whatever  was  provided  for 
murder  in  the  first  degree.  Therefore  on  this  ground, 
as  well  as  on  the  ground  that  if  the  sentence  only  in 
part  was  illegal  the  prisoner  was  entitled  to  a  reversal 
of  the  judgment  below,  it  was  the  duty  of  the  Court  to 
discharge  him  altogether. 

In  order  to  deprive  Lowenberg  of  the  benefit  of  the 
law — that  if  the  sentence  were  illegal  in  part  he  was  en- 
titled to  be  discharged — the  District  Attorney  drew  up 
and  had  passed  by  the  Legislature  the  following  amend- 
ment to  be  added  to  Section  24  of  the  Second  Revised 
Statutes,  741,  above  cited : 

"  Provided,  however,  that  the  Appellate  Court  shall  have 
power  upon  any  writ  of  error,  when  it  shall  appear  that  the 
conviction  has  been  legal  and  regular,  to  remand  the  record 
to  the  Court  in  which  such  conviction  was  had,  to  pass  such 
sentence  therein  as  the  said  Appellate  Court  shall  direct." — 
Laws  of  1863,  Chapter  226. 

So  far  as  Lowenberg's  case  was  concerned  the  District 
Attorney  overshot  the  mark,  for  the  reason  that  the  law 
as  amended  could  not  apply  to  ''past  casesP  With  refer- 
ence to  them  it  was  ex 2)ost  facto,  and  the  Court  so  held. 

The  Court  of  Appeals  affirmed  the  judgment  of  the 
Court  below.  The  case  is  reported  in  27  New  York 
Reports,  p.  336.  This  decision  was  a  legal  curiosity  (per- 
haps the  proper  term  would  be  monstrosity),  such  as  could 
hardly  be  found  in  a  Court  of  last  resort  more  than  once 
in  a  century.  There  were  only  two  opinions  delivered, 
and  both  were  in  favor  of  reversal.  Of  the  eight  Judges 
constituting  the  Court  three  were  for  reversal  and  five 
for  affirmance  of  the  judgment  below.  Opinions  were 
delivered  by  Judge  Wright  and  Judge  Balcom.  Judge 
Wright  was  for  reversal  on  the  ground  that  at  the  time 
the  prisoner  was  tried  and  convicted  of  murder  in  the 
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first  degree  there  was  no  punishment  provided  by  law 
for  that  offense,  and  therefore  the  Court  of  New  York 
General  Sessions  had  no  power  to  sentence  the  prisoner 
at  all;  it  followed  that  the  entire  sentence — each  and 
every  part  of  it — was  illegal.  Judge  Emot  concurred  in' 
the  opinion  of  Judge  Wright.  Judge  Balcom  held  that 
the  portion  of  the  sentence  which  directed  the  prisoner 
to  be  executed  was  invalid,  and  therefore  the  sentence 
was  illegal  and  void,  and  the  prisoner  was  entitled  to  be 
discharged.  On  what  grounds  a  majority  of  the  Judges  of 
the  Court  were  for  affirmance  it  was  difficult  to  ascertain. 
It  was  evident  from  the  following  incident  that  the  official 
reporter  of  the  Court  did  not  know.  Mr.  Clinton,  on  no- 
tice to  the  District  Attorney,  made  a  motion  before  the 
Court  for  a  reargument  of  the  case,  on  the  ground  that 
one  point,  in  relation  to  the  challenge  of  a  juror,  must 
have  been  overlooked  by  the  Court,  as  there  was  no  ref- 
erence to  it  in  either  of  the  opinions  delivered.  In  com- 
mencing his  argument,  Mr.  Clinton  stated  that  it  was  dif- 
ficult to  ascertain  exactly  what  the  Court  decided.  He 
had  in  his  possession  copies  of  the  two  opinions,  delivered 
by  Judges  Wright  and  Balcom,  certified  by  the  reporter 
of  the  Court  (E.  Pershine  Smith).  Both  of  these  opinions 
were  for  reversal.  The  presiding  Judge  (Denio)  stated 
to  Mr.  Clinton  that  at  the  end  of  Judge  Balcom's  opin- 
ion there  was  a  statement  by  the  reporter  as  to  the 
grounds  of  the  decision  of  the  majority  of  the  Court. 
Mr.  Clinton  stated  to  Judge  Denio  that  he  was  mistaken, 
as  there  was  no  such  statement  by  the  reporter.  Judge 
Denio  insisted  that  there  must  be  a  statement  of  that 
kind.  Mr.  Clinton  answered  again  that  no  such  state- 
ment was  there.  Judge  Denio  directed  Mr.  Clinton  to 
read  whatever  the  reporter  said  at  the  end  of  Judge 
Balcom's  opinion.  Mr.  Clinton  hesitated  a  moment,  and 
then  complied  with  the  direction  of  Judge  Denio.  The 
substance  of  the  statement  of  the  reporter,  at  the  end  of 
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Judge  Balcom's  opinion,  which  Mr.  Clinton  read,  was: 
"  The  majority  of  the  Court  concluded  to  affirm  the  judg- 
ment below ;  but  how  under  heavens  they  reached  any 
such  conclusion  passes  my  comprehension."  Mr.  Clinton 
had  borrowed  these  certified  copies  of  the  opinions  from 
the  District  Attorney,  and  the  above  is  the  substance  of 
what  the  reporter,  at  the  end  of  the  opinion  of  Judge  Bal- 
com,  stated  for  the  benefit  of  the  District  Attorney. 

In  the  official  report  of  the  case  (People  v.  Lowen- 
berg,  27  New  York  Reports,  pp.  326,  351)  the  reporter 
says :  "All  the  Judges  concurred  that  the  judgment  was 
erroneous  in  fixing  the  day  of  the  execution."  Under 
the  sentence  of  the  New  York  General  Sessions  there  was 
no  authority  to  execute  the  prisoner  at  any  other  time 
than  that  therein  specified — namely,  "  on  the  20th  day  of 
February,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  sixty-three,  between  the  hours  of  ten  in  the 
forenoon  and  two  in  the  afternoon  of  that  day."  It 
therefore  followed  that  all  contained  in  the  sentence,  in 
respect  to  the  execution  of  the  prisoner,  was  erroneous. 
The  law  at  the  time  this  judgment  was  rendered,  as 
shown  above,  was  that 

"  When  a  judgment  in  a  criminal  case  is  entire,  and  a  writ 
of  error  is  brought  to  reverse  it,  though  it  is  erroneous  in  part 
only,  it  must  he  wholly  reversed.^'' 

All  the  Judges  agreed  that  the  judgment  below  was 
erroneous  in  part,  and  that  part  was  the  principal  part, 
the  most  important  part,  the  very  essence,  the  vitality 
of  the  judgment  —  namely,  that  the  prisoner  should  be 
executed.  All  the  other  portions  of  the  judgment  were 
tributary  to  that.  And  yet,  according  to  the  statement 
of  the  reporter  at  the  end  of  the  case,  the  majority  of 
the  Court  held  that  the  portion  of  the  sentence  Avhich 
directed  the  prisoner  to  be  executed  at  the  time  speci- 
fied was  "  wholly  immaterial^    Mr.  Clinton,  in  his  argu- 
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ment  of  the  case  before  the  Court,  endeavored  to  antic- 
ipate and  answer  in  advance  every  argument  which  legal 
or  judicial  ingenuity  could  suggest  against  the  positions 
taken  by  him  ;  but  it  never  occurred  to  him  that  it  was 
essential  to  argue  that  in  a  sentence  of  death,  pro- 
nounced by  a  Court  upon  conviction  of  a  capital  crime, 
that  the  portion  which  directed  the  execution  of  the 
prisoner  was  a  material  part  of  the  sentence.  lie  would 
as  soon  have  deemed  it  necessary  to  argue  that  the  work 
entitled  The  Life  and  Adventures  of  Baron  Munchau- 
sen was  not  a  legal  authority  binding  upon  the  Courts 
of  this  State,  and  especially  upon  the  Court  of  last  re- 
sort. The  reporter,  who  seems  to  have  been  in  doubt 
as  to  what  the  majority  of  the  Court  did  decide,  says 
the  majority  of  the  Court  "  were  for  affirmance  on  the 
ground  as  understood  by  the  reporter :  so  much  of  the 
sentence  as  fixed  the  day  of  execution  Avas  absolutely 
void."  The  law  said  that  if  the  judgment  was  erroneous 
in  part  only^  it  must  he  wholly  reversed.  The  Court  held 
that  the  judgment  was  very  erroneous  in  part,  so  much 
so  that  it  was  absolutely  void ;  then,  instead  of  being 
"  wholly  reversed,"  it  should  be  wholly  affirmed,  on  the 
ground  that  the  portion  of  the  sentence  which  directed 
that  the  prisoner  should  be  executed,  in  the  language  of 
Mr.  Toots  (the  only  authority  that  could  be  cited),  "  was 
of  no  consequence^ 

The  reporter  further  states  at  the  end  of  the  case 
that,  as  he  understood^  the  majority  of  the  Court  held 
(what  that  majority  actually  did  hold  is  a  mystery  never 
yet  fathomed  by  mortal  man)  that 

"The  day  fixed  being  more  tlian  a  year  subsequent  to  the 
sentence,  the  Governor,  but  for  the  stay  of  proceedings  upon 
the  entire  judgment,  might  have  directed  the  execution  to 
take  place  on  any  day  after  the  expiration  of  the  year.  The 
convict  having  procured  the  stay  of  proceedings  until  the 
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day  of  execution  liad  passed  the  error  had,  by  his  own  act, 
become  wholly  immaterial ;  and  he  could  not  require  the 
Supreme  Court  to  reverse  a  judgment,  otherwise  unobjection- 
able, on  account  of  a  separable  addition  thereto,  void  in  it- 
self, and  which  the  lapse  of  time  had  rendered  wholly  nuga- 
tory." 

It  is  a  strange  doctrine  that  the  judgment  of  the  Court 
below  being  erroneous  in  part,  and  the  prisoner  on  that 
ground  being  entitled  to  have  it  "  wholly  reversed,"  by 
taking  the  case  to  an  appellate  Court  in  order  to  have  it 
"wholly  reversed''  he  thereby  deprives  himself  of  his 
legal  rights,  and  the  error,  "  by  his  own  act,  becomes 
wholly  immaterial."  In  other  words,  upon  the  well- 
settled  principles  of  law,  the  sentence  being  wholly  void, 
the  prisoner,  by  applying  to  an  appellate  Court  to  have 
it  "  wholly  reversed,'  should  have  the  judgment  wholly 
affirmed. 

The  reporter  adds  that,  as  he  understood,  the  major- 
ity of  the  Court  held  that,  there  being  "  no  error  in  that 
part  of  the  judgment  which  remained  capable  of  any 
operation,  the  Supreme  Court  were  right  in  affirming 
it."  Thus  it  would  seem  that  the  majority,  instead  of 
enforcing  the  law,  that  if  any  part  of  the  judgment  were 
erroneous  it  should  be  "  wholly  reversed,"  held  that  if 
any  part  of  it  was  not  erroneous  it  should  be  wholly 
affirmed.  In  order  to  determine  whether  the  judgment 
(or  sentence)  in  the  Court  below  was  erroneous,  in  whole 
or  in  part,  the  judgment  or  sentence  as  it  appeared  on 
its  face  only  should  be  considered.  Such,  in  criminal 
cases,  has  always  been  the  rule.  In  this  case  the  major- 
ity of  the  Court  resorted  to  extraneous  facts,  and,  having 
drawn  a  wrong  and  absurd  conclusion  from  them,  pro- 
ceeded to  violate  the  well -settled  law  and  establish  a 
precedent  (that  never  will  be  followed),  without  taking 
the  trouble  to  state  that  the  law,  as  it  formerly  existed, 
was  Avrong  and  ought  to  be  changed. 

IS 
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The  contrast  between  the  case  of  Lowenberg  and  that 
of  Shay  is  most  extraordinary.  In  the  latter  case  Mr. 
Clinton  virtually  had  only  the  preposition  "with" — which, 
by  its  absence  in  a  material  allegation  in  the  indictment, 
for  the  purposes  of  that  case  was  more  potent  than  the 
whole  vocabulary  of  the  English  language — with  which 
to  save  his  client  from  the  scaffold.  A  reversal  of  the 
conviction  was  had  in  the  Court  of  Appeals.  In  Low- 
enberg's  case,  although  all  the  provisions  of  law,  provid- 
ing for  any  punishment  of  the  offense  of  which  he  had 
been  convicted,  had  been  abolished ;  although  the  sen- 
tence to  death,  in  its  most  material  and  vital  part  was 
conceded  to  be  wrong  by  all  the  Judges,  the  conviction 
was  affirmed.  In  Shay's  case  Mr.  Clinton's  chances  of 
success  were  a  thousand  to  one  against  him,  and  yet  he 
succeeded.  In  Lowenberg's  case  the  chances  were  a 
thousand  to  one  in  his  favor,  and  he  was  defeated.  We 
rarely  meet  w4th  such  extreme  illustrations  of  the 
"glorious  uncertainty  of  the  law."  The  effect  of  the 
decision  of  the  Court  of  Appeals  in  the  Lowenberg  case 
was  to  consign  him  to  the  State  prison  during  his  natural 
life,  awaiting  the  issuing  of  a  warrant  for  his  execution 
by  the  Governor,  which  could  never  come.  Lowenberg 
went  to  State  prison.  lie  did  not  wait  long  for  the 
Governor  to  issue  his  warrant.  The  warrant  came — it 
was  not  for  his  execution,  but  for  his  liberation.  The 
Governor  granted  him  a  full  pardon. 


CHAPTER  XXVI 

CONTROVERSY    BETWEEN    JUDGES    JOSEPH    S.   BOSWORTH   AND 

JOHN   H..  MCCUNN 

Each  Claimed  to  be  Elected  Judge  of  the  Superior  Court  of  the  City 
of  New  York. — Incidents  of  the  Contest. — Incidental  Sketches  of 
Chief -Justices  Samuel  Jones  and  Thomas  J.  Oakley. — Amusing 
Anecdote  in  Regard  to  the  Former, 

Joseph  S.  Bosworth,  a  lawyer  of  good  practice,  of  ex- 
cellent legal  acquirements,  and  of  very  decided  ability, 
was  in  the  year  1851  elected  a  Judge  of  the  Superior 
Court  of  the  City  of  ISTew  York,  and  commenced  his 
term  on  the  1st  of  January,  1852.  He  possessed  a 
judicial  mind  of  a  high  order,  and  was  peculiarly  quali- 
fied to  adorn  the  Bench.  At  the  expiration  of  his  first 
term  (which  was  for  six  years)  he  was  re-elected  for 
another  term,  during  which  he  became  Chief-Justice  of 
the  Court.  At  the  election  which  occurred  in  1863  (the 
last  year  of  his  second  term)  he  was  a  candidate  for  re- 
election. Plis  opponent  was  John  II.  McCunn,  who  had 
been  a  Judge  of  the  Court  of  General  Sessions,  his  title 
being  "  City  Judge."  In  legal  ability  and  qualifications 
for  a  judgeship,  he  was  far — very  far — inferior  to  Judge 
Bosworth.  The  election  was  very  close,  and  the  result 
depended  upon  the  count  in  a  single  election  district. 
According  to  the  returns  made  by  the  inspectors  of 
election  Judge  Bosworth  had  a  majority  of  about  one 
hundred.  When  in  November,  1863,  the  Board  of  Su- 
pervisors of  New  York  met  as  a  Board  of  County  Canvass- 
ers to  canvass  the  returns  Judges  Bosworth  and  McCunn 
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were  both  represented  by  Counsel.  Mr.  Clinton,  on  be- 
half of  Judge  McCunn,  objected  to  the  return  from  one 
election  district,  and  offered  the  affidavits  of  the  in- 
spectors to  show  that  in  adding  the  figures  they  had 
made  a  mistake  against  McCunn  of  nearly  two  hundred 
votes.  Mr.  Clinton  claimed  that  the  mistake  was  ap- 
parent on  the  face  of  the  return ;  he  therefore  asked 
that  it  be  sent  back  for  correction.  William  Curtis 
No3^es  and  John  Graham,  two  of  the  foremost  and 
ablest  members  of  the  Bar,  on  behalf  of  Judge  Bos  worth, 
opposed  the  motion  of  Mr.  Clinton.  They  argued  at 
great  length  that  the  county  canvassers  had  no  judicial 
powers,  that  their  duties  w^ere  purely  clerical,  that 
their  functions  were  merely  those  of  counters  to  count 
the  votes  from  the  returns  made.  They  argued  very 
strenuously  that  if  the  returns  w^ere  regular  on  their 
face,  no  matter  how  erroneous  in  fact,  the}^  must  be 
counted.  Various  authorities  were  cited  in  support  of 
these  legal  propositions.  They  conceded  that  if  the  re- 
turns were  irregular  in  any  particular — if  they  failed  in 
any  respect  to  comply  with  statutory  enactments  relat- 
ing to  the  subject — then  it  w^as  the  bounden  duty  of  the 
county  canvassers  to  send  them  back,  as  they  had  no 
judicial  powers  and  could  not  adjudicate  upon  the  ques- 
tion whether  the  irregularities  Avere  material  or  im- 
material. When  Messrs.  Graham  and  Noyes  had  con- 
cluded their  arguments  Mr.  Clinton,  on  behalf  of  Judge 
McCunn,  conceded  that  the  propositions  argued  by  his 
opponents  were  in  the  main  correct,  and  that  they  were 
to  a  large  extent  sustained  by  the  authorities  cited.  He 
admitted  that  the  powers  of  the  Board  of  County  Can- 
vassers were  mainly  ministerial.  He  then  called  atten- 
tion to  that  portion  of  the  statute  which  required  that 
a  specimen  ballot  should  be  attached  to  each  return, 
and  adverted  to  the  fact  that  no  specimen  ballot  was 
annexed  to  the  return  from  this  election  district.     That 
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being  so,  there  was  a  palpable  irregularity,  and  there- 
fore, according  to  the  law  correctly  cited  by  his  learned 
adversaries,  the  return  must  be  sent  back  for  correction. 
Mr.  Clinton,  after  a  brief  argument,  having  resumed  his 
seat,  Counsel  for  Judge  Bosworth  began  to  shift  their 
grounds,  and  contend  in  opposition  to  the  doctrine  they 
had  taken  so  much  pains  to  enforce,  that  in  the  exercise 
of  judicial  powers  the  county  canvassers  should  hold 
that  the  irregularity  was  not  of  sufficient  importance  to 
require  that  the  return  be  sent  back.  Finally  the  Board 
of  Supervisors,  acting  as  county  canvassers,  determined 
to  invite  the  Corporation  Counsel  (Hon.  John  E.  Devlin) 
to  sit  with  them  and  advise  them  upon  the  questions  of 
law  involved.  Mr.  Devlin  accepted  the  invitation,  and 
after  his  arrival  there  was  quite  a  full  discussion  in  re- 
spect to  the  legal  points.  Mr.  Clinton,  in  the  course  of 
his  argument,  paid  a  high  tribute  to  Judge  Bosworth, 
whom  he,  in  common  w^ith  the  Bar  generally,  admired 
for  his  great  learning,  his  profound  ability, and  unsullied 
integrity.  But  great  as  were  Judge  Bosworth's  merits 
— vastly  superior  as  they  were  to  those  of  his  opponent 
— he  (Mr.  Clinton)  did  not  believe  in  electing  candidates 
for  public  office — and  especially  Judges — after  the  polls 
had  closed.  This  hitherto  illustrious  jurist,  if  declared 
elected  upon  the  returns  then  before  the  county  canvass- 
ers, Avould  commence  his  next  term,  not  as  the  repre- 
sentative of  the  purity  of  justice,  of  the  dignity  of  the 
law,  of  the  majesty  of  the  people,  but  he — the  Chief- 
Justice  of  the  Superior  Court — would  become  simply 
and  solely  the  representative  of — a  clerical  error  ! 

Messrs.  Graham  and  Noyes  with  great  zeal  urged 
that  the  return  in  question  should  not  be  sent  back  for 
correction.  It  was  patent  to  all  that  if  the  return  were 
sent  back  Judge  McCunn  w^as  elected ;  if  not,  then 
Judge  Bosworth  was  elected.  The  Corporation  Coun- 
sel advised  the  board  that  the  doctrine  maintained  by 
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Mr.  Clinton  was  correct,  that  the  return  on  its  face  was 
irregular,  and  therefore  it  was  their  imperative  duty  to 
send  it  back  to  the  inspectors  for  correction.  Judge 
McCunn  was  finally  declared  elected,  and  thus  ended 
the  judicial  career  of  Judge  Bosworth.  He  resumed 
the  practice  of  law  in  'New  York  City,  and  lived  until 
1884,  when,  full  of  years  and  of  honors,  he  died,  having, 
throughout  his  whole  life,  maintained  the  confidence  of 
the  Bench,  the  Bar,  and  the  community  in  which  he 
lived.  Touching  and  eloquent  tributes  were  paid  to  his 
memory  by  the  Courts  and  the  Bar.  Judge  McCunn 
died  in  disgrace,  having  been  impeached  for  malfea- 
sance in  office.  When  Judge  Bosworth  went  upon  the 
Bench  of  the  Superior  Court  of  the  City  of  New  York 
it  is,  perhaps,  not  too  much  to  say  that  the  great  learn- 
ing and  ability  of  its  Judges  had  given  it  a  reputation 
scarcely  second  to  that  of  any  judicial  tribunal  in  the 
United  States. 

Judge  Thomas  J.  Oakley — who  was  appointed  a  Judge 
of  that  Court  in  1828,  and  continued  in  service  until  De- 
cember, 1857,  a  period  of  nearly  thirty  j^ears,  having  been 
Chief- Justice  since  1846 — perhaps  in  some  of  his  char- 
acteristics never  had  an  equal  upon  the  Bench  in  this 
country.  With  a  mind  thoroughly  grounded  in  the  fun- 
damental principles  of  the  law,  his  memory  well  stored 
with  adjudged  cases,  his  great  logical  power,  his  cogen- 
cy and  felicity  of  diction,  and  especially  his  clearness  and 
directness  of  purpose,  were  conspicuous  in  everything  he 
wrote  and  said.  In  presiding  upon  jury  trials  he  had  no 
equal.  However  complicated  and  apparently  unintel- 
ligible were  the  facts  of  any  case,  Judge  Oakley  seemed 
to  grasp  them  as  if  by  intuition,  and  in  charges  to  juries 
lie  presented  them  with  such  directness  and  transparent 
clearness  that  almost  a  child  could  understand  them. 

Samuel  Jones,  Chief -Justice  of  the  Court,  who  was  ap- 
pointed in  1828  and  continued  in  service  in  that  Court 
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until  about  1846,  was  a  marvel  of  judicial  learning.  He 
possessed  a  judicial  mind  of  the  highest  order.  Upon  the 
argument  of  questions  of  law  before  him,  Avhether  he  was 
sitting  alone  or  whether  he  was  presiding  at  General  Term . 
he  had  a  habit  of  closing  his  eyes,  as  if  asleep.  Sometimes 
he  was,  in  fact,  asleep,  at  other  times  not.  There  were 
times  when  presiding  at  jury  trials  he  would  appear  to 
be  asleep  while  objections  to  the  admissibility  of  evidence 
Avere  being  argued,  and  Counsel  engaged  in  such  argu- 
ment would  be  in  despair  at  their  failure  to  arrest  his 
attention.  Yet  Avhen  the  discussion  was  concluded  he 
Avould  open  his  eyes,  and,  after  stating  the  points  argued 
by  Counsel  on  each  side,  showing  he  had  heard  every 
Avord  that  had  been  said,  announce  his  decision  Avith 
great  clearness.  It  was  said  by  some  members  of  the 
Bar  that  there  were  times  when  no  man  living  could  tell 
Avhether  Chief-Justice  Jones  Avas  asleep  or  aAvake.  Mr. 
Clinton,  in  con\^ersation  with  his  son,  Samuel  Jones,  Jr. 
(afterAvards  a  Judge  of  the  Superior  Court),  spoke  of  the 
habit  of  the  Cliief-Justice  sometimes  sleeping,  Avhen  pre- 
siding in  Court,  Avhile  a  case  Avas  being  argued.  His  son 
replied :  "  Yes ;  but  let  any  one  state  any  had  law,  and  you 
would  loake  him  up  quick  enough.''^ 

Under  the  new  Constitution  of  the  State  of  New  York, 
Avhich  Avent  into  effect  in  1848,  Chief- Justice  Jones  Avas 
elected  a  Judge  of  the  Supreme  Court,  and  officiated  as 
presiding  Judge  in  the  First  Judicial  District,  Avhich  con- 
sisted of  the  City  of  l!s"ew  York.  On  one  occasion,  when 
the  General  Term  Avas  in  session,  Chief-Justice  Jones  at 
times  (in  pursuance  of  his  usual  habit)  closed  his  eyes  as 
if  asleep.  This  attracted  no  particular  attention.  At 
length  the  time  for  adjournment  came.  The  Court  was 
adjourned,  the  audience  departed,  the  lawyers  left,  the 
other  two  Judges  gathered  up  their  papers  and  went 
out.  'Eo  one  thought  anything  about  the  Chief- Justice. 
When  all,  as  the  officers  supposed,  had  left  the  court- 
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room  the  door  was  locked.  About  two  hours  after  the 
Court  had  adjourned  a  reporter  named  Lee,  while  in  the 
City  Hall,  had  occasion  to  pass  the  room  where  the  Court 
w^as  held.  He  heard  a  tremendous  kicking  at  the  door, 
and  thought  there  must  be  some  trouble  inside.  On  at- 
tempting to  open  the  door  he  found  it  fastened.  Know- 
ing where  the  key  was  kept  he  went  and  got  it.  The 
thumping  and  kicking  continued  until  he  opened  the  door 
and  discovered  Chief-Justice  Jones,  who  had  slept  for 
two  hours  after  the  others  left,  and  then  awoke  only  to 
find  himself  a  solitary  prisoner  in  his  own  court-room. 
Mr.  Lee  endeavored  to  apologize  for  the  negligence  of 
the  officers  in  locking  up  the  court-room  without  discov- 
ering the  presence  of  the  Chief-Justice.  He  was  in  no 
mood  to  receive  apologies,  but  walked  away  with  remark- 
able speed  for  one  of  his  advanced  age.  The  above  facts 
were  related  to  Mr.  Clinton  by  Mr.  Lee  the  day  they  oc- 
curred. 


CHAPTER  XXVII 

CASE    OF   MILLSPAUGH    V.    ADAMS 

A  Celebrated  and  Extraordinary  Crim.  Con.  Case — Address  of  Mr. 
Clinton  to  the  Jury,  Delivered  January  34,  I860. 

In  1864  Andrew  Millspaugh,  a  member  of  the  firm  of 
Terbell,  Jennings  &  Co.  (wholesale  dry-goods  merchants  in 
the  City  of  New  York),  brought  an  action,  in  the  City  of 
New  York,  in  the  Supreme  Court,  of  crim.  con.  against  Seth 
Adams.  The  plaintiff's  damages  were  laid  at  fifty  thousand 
dollars.  The  wife  of  Mr.  Millspaugh  obtained  a  divorce 
against  him  in  the  State  of  Indiana,  after  vv^hich  Mr.  Adams 
and  she  were  married,  and  lived  together  as  man  and  wife. 
Mr.  Millspaugh  commenced  a  suit  against  Adams  on  the  the- 
ory that  the  Indiana  divorce  was  illegal,  and  that  consequent- 
ly the  marriage  of  Adams  and  Mrs.  Millspaugh  was  also  il- 
legal. In  his  complaint  he  charged  that  the  unlawful  inter- 
course between  his  wife  and  Adams  commenced  before  the 
divorce.  The  trial  was  had  in  January,  18G5,  at  a  circuit 
of  the  Supreme  Court  in  the  City  of  New  York,  Judge  Will- 
iam H.  Leonard  presiding.  William  Fullerton  was  leading 
Counsel  for  the  plaintiff,  and  Mr.  Clinton  was  the  leading 
Counsel  for  the  defense.  On  the  24th  of  January,  1865,  the 
evidence  on  both  sides  having  closed,  Mr.  Clinton  delivered 
the  following  address  to  the  jury: 

''^May  it  please  the  Court — Gentlemen  of  the  Jury : 
"  My  learned  adversary  will  present  his  client  before 
you  as  a  deeply  wronged  man,  one  bowed  to  the  earth 
with  affliction,  overwhelmed  with  domestic  calamity, 
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bereft  of  his  wife,  his  once  happy  home  filled  with 
mourning  and  desolation. 

"In  case  of  bereavement  some  erect  a  monument  of 
pure  and  unpretending  marble  to  mark  the  spot  where 
the  loved  one  lies.  Some  who  have  fallen  in  the  discharofe 
of  duty,  perchance  on  the  battle-field,  are  so  fortunate 
as  to  have  erected  to  their  memory  monuments  of  stone, 
to  endure  for  countless  ages,  while  others  are  so  blessed 
as  to  secure,  in 

"*  Characters  of  brass, 

A  foiled  residence  'gainst  the  tooth  of  time 

And  rasure  of  oblivion.' 

"  The  plaintiff,  in  his  bereavement,  desires  not  a  monu- 
ment of  marble,  as  emblematic  of  the  purity  of  his 
unostentatious  grief ;  not  a  monument  of  stone,  as  in- 
dicative of  the  cold-hearted  indifference  which  he  ever 
entertained  for  his  wife ;  not  even  a  monument  of  brass, 
as  significant  of  his  unblushing  effrontery  in  pretending 
that  affection  once  existed  between  him  and  his  wife — 
but  he  desires  that  you,  by  your  verdict,  shall  erect  for 
him  a  golden  monument,  or,  rather,  a  pile  of  greenbacks 
mountain  high.  There  he  would  sit,  like  the  old  Ro- 
man, solitary  and  alone,  upon  the  ruins  of  ancient  Car- 
thage, with,  however,  this  difference :  the  old  Roman, 
although  philosophical,  was  sad  and  mournful,  while 
the  plaintiff,  in  his  solitary  grandeur,  reposing  upon  his 
colossal  pile  of  greenbacks,  would  feel  a  sensation  of 
joy  thrill  through  every  fibre  of  his  nature.  Like  the 
patriot  who,  in  time  of  war,  having  sent  forth  his  last 
son  to  battle  and  to  death,  mourns  that  he  has  no  more 
sons  to  offer  up  on  the  altar  of  his  country,  this  plain- 
tiff would  mourn  that  he  had  no  more  wives  to  sacrifice 
on  the  altar  of  his  pecuniosity. 

"  What  a  scene  is  presented !  what  a  domestic  picture ! 
The  plaintiff,  his  wife,  and  child  are  separated.     The 
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child  is  ruthlessly  torn  from  his  mother.  The  family 
ties  are  sundered.  The  wife  is  free  from  the  clutch  ot* 
the  plaintiff's  brutality ;  she  fondly  clings  to  the  hope 
that  she  is,  at  last,  beyond  the  iron  grasp  of  his  avarice. 
Relatives,  friends,  associates,  acquaintances  gather  in  the 
group  about  the  emancipated  wife.  Some  are  admon- 
ishing her  to  be  firm  in  the  course  she  has  taken ;  others 
pour  forth  words  of  sympathy  to  soothe  the  remem- 
brance of  the  suffering  she  underwent  while  yoked  to 
the  plaintiff ;  others,  by  well-timed  words  of  encourage- 
ment, are  setting  forth  the  bright  prospects  before  her — 
all  recognizing  the  self-evident  truth  that  the  persistent 
neglect,  the  icy  indifference,  the  continuous  cruelty  of 
the  plaintiff,  of  necessity  drove  her  to  seek  refuge  and 
protection  from  another.  But  above  the  voice  of  ad- 
monition, above  the  voice  of  sympathy,  above  the  voice 
of  encouragement,  above  the  sound  of  the  sobbing  and 
weeping  of  the  child  at  the  loss  of  his  mother,  above 
the  mother's  wail  of  agony  at  the  loss  of  her  darling 
child — above  all  is  heard  Andrew  Jackson  Millspaugh 
yelling  forth  '  Greenbacks !  Greenbacks  !'  He  rejoices 
that  he  has  had  a  wife,  because  her  every  throb  of  suf- 
fering is  to  him  so  much  cash,  her  every  pulsation  of 
agony  is  worth  a  bale  of  dry-goods.  Could  his  malig- 
nant avarice  only  culminate  in  the  establishment  by 
proof — credible  proof — of  the  infamy  of  the  wife  of 
his  former  days  he  would  revel  in  the  luxuries  of  wealth, 
he  would  bask  in  the  golden  sunshine  of  licentiousness 
to  the  end  of  his  days.  I  have  heard  many  instances  of 
fathers  and  husbands  who,  to  save  their  own  names  from 
shame,  to  screen  their  innocent  offspring  from  being 
branded  before  the  world  as  the  children  of  a  wanton, 
would,  when  the  proof  was  overwhelming,  conceal  the 
guilt  of  their  wives,  and  secure  a  peaceable  and  noise- 
less separation.  But  this  is  the  first  time  I  have  known 
a  father  who,  prompted  b}''  demoniac  mahgnity,  in  his 


284  CASE   OF   MILLSPAUGH   F.  ADAMS 

endeavor  to  bring  down  ruin  upon  an  innocent  woman — 
one  whom,  at  the  holy  altar,  he  had  sworn  to  love,  cher- 
ish, and  protect — was  willing  to  bestow  upon  his  inno- 
cent, prattling  son  a  heritage  of  degradation  sufficient 
to  make  his  boyhood  and  whole  life  a  corroding  shame 
— a  burning  curse. 

"  Gentlemen,  aside  from  the  motive  of  revenge  upon 
an  innocent  woman,  this  action  is  brought  for  the  sole 
object  of  obtaining  money.  The  plaintiff  has  not 
brought  this  action  in  order  to  establish  his  right  to  a 
divorce  ;  another  suit  for  that  purpose  is  pending.  This 
action  is  not  brought  to  determine  the  custody  of  the 
child.  He  has  the  child  already  ;  and  the  question  who 
is  entitled  to  the  permanent  custody  of  this  child  must 
be  determined  in  the  divorce  suit. 

"  What  is  the  issue  before  you  ?  The  defendant,  in  his 
sworn  answer,  which  forms  a  part  of  the  record  in  this 
case,  has  solemnly  averred  that  in  December,  1862,  he 
married  the  former  wife  of  the  plaintiff ;  that  prior  to 
s.uch  marriage  no  improper  intimacy  existed  between 
them.  The  plaintiff,  in  his  complaint,  has  sworn  that 
as  early  as  August,  1861,  his  wife  was  seduced  by  the 
defendant.  Yes,  gentlemen,  the  plaintiff — this  whiskey- 
drinking,  red-nosed  hero,  so  ambitious  to  w^ear  a  cuck- 
old's plumes,  armed  with  his  sworn  complaint — bran- 
dishes before  you  the  flaming  lie  that  his  wife  has  been 
seduced,  and  expects  to  dazzle  and  affright  you  by  the 
brilliancy  of  his  impudence  and  the  coruscations  of  his 
Counsel's  eloquence. 

"Gentlemen,  the  plaintiff's  Counsel,  in  his  opening, 
told  you  that  his- client  was  entitled  to  great  credit,  to 
immense  consideration,  because  he  did  not  seek  out  this 
defendant  and  drive  a  dagger  to  his  heart,  or  shoot  him 
down  like  a  dog. 

"  Oh,  Seth  Adams,  w^hat  an  escape  you  liave  had 
from  this  dangerous  man ! — this  man  who,  in  the  fury 
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of  his  passion,  in  the  tempest  of  his  excitement,  has 
been  known  to  'plunge  a  dagger' — to  the  very  heart  of 
a  lemon,  and  'shoot  down  like  a  dog' — to  the  bar  for 
more  whiskey  and  hot  water,  wherewith  to  compound 
those  famous  double -sized  whiskey- skin  drinks.  Oh, 
what  an  escape  this  defendant  has  had !  Why,  gentle- 
men, when  the  Counsel  in  his  opening  speech  was  treat- 
ing you  to  such  a  hurricane  of  eloquence  respecting  the 
hair -breadth  escape  of  this  man  Adams  from  the  ven- 
geance of  Millspaugh,!  was  reminded  of  a  character  which 
appears  in  a  certain  novel.  A  sea-captain  is  described 
as  having  been  so  frightened,  when  caught  in  a  heavy 
gale  at  sea,  that  his  hair  stood  on  end,  and  was  so  per- 
tinaciously erect  Avhile  the  gale  lasted  that  it  took  three 
strong,  able  -  bodied  men  to  hold  his  hair  down  on  his 
head.  Perhaps  the  learned  Counsel  thought,  in  view 
of  the  facts  which  he  portrayed,  that  he  would  pro- 
duce a  similar  effect  upon  the  parties  connected  with 
this  defense. 

"  Gentlemen,  we  rely  upon  the  sworn  testimony 
in  this  case.  We  are  read}^,  we  are  willing,  to  meet 
every  allegation  which  this  plaintiff  has  spread  upon 
the  record ;  we  are  ready  to  meet  every  responsibility 
imposed  upon  us  by  the  testimony  in  the  cause.  On 
wiiat  grounds  does  the  plaintiff  seek  to  recover  ?  Those 
grounds  are  set  forth  in  his  complaint,  which  concludes 
as  follows : 


"  'That  by  reason  of  the  premises  the  affection  of  the  said 
Mary  for  the  plaintiff  was  then  and  there,  and  has  become, 
aUenated  and  destroyed,  and  the  plaintiff  has  wholly  lost 
and  been  deprived  of  the  comfort,  fellowship,  society,  aid, 
and  assistance  of  the  said  Mary,  his  wife,  in  his  domestic 
affairs  which  the  plaintiff  theretofore  had  enjoyed. 

"  ^ Fifth.  That  by  reason  of  the  premises  the  plaintiff  has 
sustained  damages  in  the  sum  of  fifty  thousand  dollars. 
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*'*The  plaintiff  therefore  prays  the  judgment  of  this 
Court  against  the  defendant  for  the  sura  of  fifty  thousand 
dollars.  "  '  Henry  E.  Knox, 

" '  Plamtiff^s  Attorjiey."* 

"  Now,  gentlemen,  having  invited  your  attention  for  a 
single  moment  to  the  real  issue  in  this  cause,  instead  of 
stating  in  my  own  language  the  principle  of  law  gov- 
erning the  case,  I  propose  to  read  a  short  extract  from 
the  opinion  of  the  Supreme  Court  of  this  State.  I  refer 
to  the  case  of  Smith  v.  Masten,  15  Wendell,  272,  which 
was  a  case  of  this  kind.    The  Court  says : 

"  *The  grounds  of  this  action  are  the  injuries  sustained  by 
the  husband,  by  alienating  his  wife's  affections,  destroying  his 
comfort  in  her  society,  and  compelling  him  to  raise  and  sup- 
port children  not  his  own.  Circumstances  which  show  that 
he  possessed  no  comforts  of  a  domestic  character  are  proper 
to  be  given  in  evidence,  in  mitigation  of  damages.  If  the 
plaintiff  and  his  wife  lived  unhappily  before  the  improper 
advances  of  the  defendant,  such  evidence  is  pertinent.  The 
defendant  cannot  he  chargeable  with  destroying  the  2JlaintiJfs 
domestic  comfort  when  lie  had  never  enjoyed  such  comfort.'' 

"  The  facts  of  that  case  differed  somewhat  from  this. 
There  it  was  charged  that  the  plaintiff  himself  had  been 
guilty  of  improper  familiarity  with  other  females.  But 
the  principle  there  laid  down  is  the  principle  which 
governs  all  these  cases.  Although  I  might  cite  innu- 
merable authorities  to  the  same  point,  this  is  the  only 
authority  to  which  I  deem  it  necessary  to  invite  your 
attention,  because  it  is  a  decision  of  the  Supreme  Court 
of  this  State — a  decision  m  hanc^  w^hich  has  never  been 
reversed  nor  questioned  in  this  State  or  elsewhere.  It 
contains  the  principle  which  I  shall  ask  you  to  apply 
in  this  case.  Mark  the  phraseology:  'The  defendant 
cannot  be  chargeable   with  destroying  the  plaintiff's 
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domestic  comfort  when  he  had  never  enjoyed  such  com- 
fort.' In  other  words,  if  the  plaintiff's  wife  had  no 
affection  for  him,  if  whatever  of  domestic  peace  he  once 
had  was  entirely  destroyed  before  she  made  the  acquaint- 
ance of  defendant — before  she  received  his  attentions — 
then  this  plaintiff  had  no  domestic  peace  to  destroy,  and 
therefore  the  defendant  is  not  chargeable  with  having 
destroyed  it. 

"]S"ow,  gentlemen,  one  word  at  the  outset  of  this  case 
in  regard  to  the  position  of  the  respective  parties.  It 
has  been  charged  at  various  times  throughout  this  trial, 
sometimes  by  making  the  direct  accusation,  at  other 
times  by  insinuation,  that  the  plaintiff's  wife  while  in 
Indiana,  for  the  purpose  of  obtaining  her  divorce,  swore 
that  she  was  a  resident  of  that  State — that  she  swore  to 
what  was  not  true.  As  I  said  in  my  opening,  it  was  an 
outrageous,  it  was  a  wicked,  it  was  a  wanton,  it  was  an 
infamous  charge,  and  I  can  impute  it  to  nothing  but 
the  malignity  which  has  actuated  the  plaintiff  from  the 
beginning  to  the  end  of  this  case.  But,  says  the  Counsel, 
this  party,  this  lady,  in  her  complaint  has  averred  what 
is  not  true,  and  he  seeks  to  hurl  his  anathemas  against 
her  on  that  account.  It  is  true,  as  a  matter  oiform,  the 
complaint  in  the  divorce  case  avers  that  she  had  been  a 
resident  of  Indiana  for  a  year.  But  this  complaint — as 
I  have  already  told  you,  and  as  appears  by  the  judgment 
record  which  we  have  put  in  evidence — is  not  sworn  to. 
It  is  evident  from  the  report  of  the  referee,  which  also 
forms  a  part  of  the  judgment  record,  that  no  testimony 
was  given  on  the  subject  of  residence.  Gentleman,  look 
for  a  moment  at  the  position  of  the  plaintiff.  The  fol- 
lowing is  an  extract  from  his  sworn  complaint  in  this 
action : 

"'The  defendant,  well  knowing  that  the  said  Mary  was 
the  wife  of  the  plaintiff,  contriving  and  wrongfully,  wickedly, 
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and  unjustly  intending  to  injure  the  plaintiff  and  to  deprive 
him  of  the  comfort,  fellowship,  society,  aid,  and  assistance 
of  his  said  wife,  and  to  alienate  and  destroy  her  affection 
for  the  plaintiff,  on  or  about  the  first  day  of  August,  in  th^ 
year  one  thousand  eight  hundred  and  sixty-one,  at  Saratoga 
JSjyrings,  in  the  State  of  New  York,  and  on  divers  other 
days,  and  at  divers  other  times  between  that  time  and  the 
commencement  of  this  action,  at  the  cities  of  New  York, 
Boston,  Hartford,  Providence,  and  divers  other  places,  wrong- 
fully, wickedly,  and  unjustly  debauched  and  carnally  knew 
the  said  Mary.' 

"  Now,  gentlemen,  this  complaint  of  Millspaugh — un- 
like the  complaint  of  Mrs.  Millspaugh  in  the  Indiana 
divorce  suit — is  sworn  to.  The  following  is  the  affidavit 
of  the  plaintiff  to  this  complaint : 

*'  *  City  and  County  of  New  York,  ss. :  Andrew  J.  Mills- 
paugh, being  duly  sworn,  says  :  That  he  is  the  plaintiff  in 
the  above-entitled  action  ;  that  he  has  heard  the  foregoing 
complaint  read  and  knows  the  contents  thereof;  that  the 
same  is  true  of  his  own  knowledge,  except  as  to  the  matters 
therein  stated  on  information  and  belief,  and  as  to  those 
matters  he  believes  it  to  be  true. 

"  *  Andrew  J.  Millspaugh. 

" '  Sworn  to  before  me  this  2d  day  of  February,  1863. 

" '  M.  B.  Andrews,  Notary  Public,  City  and  County  of  New  York.'' 

"  Observe,  gentlemen,  the  allegation  that  Mrs.  Mills- 
paugh was  debauched  by  the  defendant  at  Saratoga  in 
August,  1861,  is  not  stated  in  the  complaint  on  informa- 
tion and  helief;  so  that  the  plaintiff,  in  this  complaint, 
swears  that  of  his  own  knowledge,  as  contradistinguished 
from  a  belief  based  on  information  derived  from  others 
— yes,  he  swears,  that  of  his  own  individual,  personal, 
positive  knowledge,  his  wife  was  debauched  at  Saratoga 
in  August,  1861.  Gentlemen,  when  he  swore  to  that 
complaint  had  he  positive,  personal  knowledge  of  any 
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such  fact  ?  If  he  had,  why  did  he  not  go  upon  the  stand 
and  prove  it?  There  being  no  proof  throughout  this 
case  of  any  impropriety  on  the  part  of  his  wife  at  Sara- 
toga, it  is  fair  to  assume  he  did  not  know  that  she  was 
then  and  there  debauched.  If  I  am  not  much  mistaken 
the  plaintiff  was  in  New  York  at  the  time — I  think  that 
appears  from  the  evidence  —  and,  therefore,  if  his  wife 
had  at  that  time  and  place  violated  her  marriage  vow,  he 
could  not  have  known  the  fact  of  his  ow7i  knowledge. 
When  this  plaintiff  swore  to  his  complaint  —  w^hen  he 
swore  to  that  particular  allegation,  of  his  own  personal, 
individual  knowledge — did  he  not  swear  to  what  he  must 
have  known  was  utterly  false  ?  If  because  her  lawyer, 
as  a  matter  of  form,  inserted  in  her  complaint  (which 
she  did  not  swear  to,  and  which  she  probably  never 
read)  an  allegation  as  to  residence  which  was  not  true  in 
fact,  this  lady  is  to  have  the  charge  of  perjury  levelled 
at  her  by  the  Counsel  (he  made  this  accusation  in  his 
opening),  what  language  can  I  use  that  is  strong  enough 
to  describe  the  condition  of  the  plaintiff's  conscience  at 
the  time  he  swore  to  his  complaint  in  this  case? 

"  It  is  clear,  from  the  judgment  record,  that  no  proof 
was  given  in  the  Indiana  Court  on  the  subject  of  resi- 
dence. The  charge  that  this  lady  swore  she  had  been  a 
resident  of  the  State  of  Indiana  for  one  year  is  entirely 
untrue ;  not  a  particle  of  proof  in  its  support  has  been 
adduced  before  you.  Neither  she  nor  Mr.  Adams  gave 
any  testimony  on  that  subject.  The  material  facts  in 
the  case  are  found  by  the  referee.  He,  in  his  report, 
certifies  to  what  is  proved  before  him.  The  following 
is  his  report : 

"  *  The  undersigned,  to  whom  the  above  case  was  referred, 
after  a  full  investigation  of  the  testimony,  finds  that  the  de- 
fendant is,  and  has  been  for  two  years  last  past,  an  habitual 
drunkard  ;  that  there  is  no  hope  of  reconciliation  between 

19 
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the  parties,  and  that  she  ought  to  have  the  custody  of  the 
child,  as  prayed  for.' 

"  That  is  the  whole  report ;  that  is  the  evidence  of  the 
referee  as  to  what  particular  facts  were  found  b}^  him. 
All  the  testimony  was  directed  to  these  facts,  as  appears 
from  the  report.  Whether  it  was  inadvertence  in  the 
referee  not  to  take  proof  on  the  subject  of  residence  is 
immaterial  in  this  case.  But  here,  in  that  report,  is  the 
written  evidence  that  there  was  no  proof  introduced 
by  any  one  on  the  subject  of  residence.  And  yet  the 
Counsel,  with  this  record  before  him,  knowing,  as  I  say 
(because  I  called  his  attention  to  it  at  the  time),  when 
he  alleged  that  this  complaint  was  on  oath,  that  there 
was  no  oath — yet,  from  the  commencement  of  the  case 
to  the  present  time,  he  has  in  different  forms,  by  assev- 
eration and  insinuation,  rung  the  changes  upon  the  accu- 
sation of  perjury,  on  the  idea  that  one  or  the  other  of 
these  parties  swore  that  the  plaintiff  in  that  case  had 
been  for  one  year  a  resident  of  the  State  of  Indiana. 
When  the  Counsel  had  the  defendant  on  the  stand  I 
asked  him  to  put  the  question  as  to  what  he  testified,  or 
what  statements  he  made  before  the  referee,  but  the 
Counsel  would  not  do  it. 

"  So  much,  gentlemen,  for  this  charge — this  despicable 
charge — that  either  Mr.  Adams  or  Mrs.  Adams  testified 
before  the  referee  to  anything  which  was  not  true. 
There  is  nothing  to  taint  their  testimony  or  their  state- 
ments, sworn  or  unsworn,  with  the  slightest  appearance 
of  falsehood,  or  lack  of  candor,  or  want  of  honesty.  I 
have  shown  you,  gentlemen,  what  this  plaintiff  himself 
is  capable  of  doing  in  the  way  of  swearing. 

"What  sort  of  a  man  is  this  plaintiff?  What  sort  of 
spirit  actuates  him  ?  You  recollect  a  little  piece  of  testi- 
mony given  by  the  very  respectable  witness  Julien  Da- 
vies.     After  this  suit  was  commenced  the  plaintiff  told 


MR.  Clinton's  address  to  the  jury  291 

DavieSj  one  morning,  that  his  wife  wanted  to  keep  the 
case  private.  She  did  not  wish  to  have  her  name  on 
the  tongue  of  every  gossip  in  town ;  she  did  not  want 
the  publicity  which  this  trial  would  necessarily  subject 
her  to ;  she  did  not  desire  to  undergo  the  annoyance  this 
trial  would  give  her,  though  she  were  as  innocent  as  an 
angel  in  heaven ;  and  it  might,  by  consent,  have  been 
sent  to  a  referee ;  but  no  matter  about  that.  I  merely 
state  this  to  show  the  plaintiff's  malice.  But,  says  the 
plaintiff  to  Davies :  '  No,  I  will  make  it  public ;  I  will 
ruin  her,  or  the  case  will  ruin  her,  as  well  as  several 
families.'  Aye,  gentlemen,  you  see  the  hellish  malig- 
nity of  that  man  from  the  commencement  to  the  end. 
I  tell  you,  gentlemen,  it  is  not  Seth  Adams  this  plaintiff 
desires  to  reach ;  it  is  not  Seth  Adams  he  wants  to  strike 
down ;  it  is  not  Seth  Adams  he  is  determined  to  crush ; 
it  is  his  former  wife.  He  is  directing  his  weapons  at 
her ;  he  wishes  to  strike  her  down ;  he  wants  to  make 
her  name  infamous  throughout  this  land.  That  is  what 
he  wants.  It  is  sheer,  unmitigated,  devilish  spite  against 
an  innocent  woman.  That  is  the  motive  which  actuates 
him — that,  in  addition  to  his  desire  to  increase  his  wealth. 

"Now,  gentlemen,  having  shown  you  that  the  Supreme 
Court  has  laid  down  the  legal  principle  that  the  defend- 
ant is  not  chargeable  with  having  destroyed  the  affec- 
tion of  the  plaintiff's  wife  for  him  and  his  domestic 
peace  if  there  were  none  to  destroy,  I  contend  that  upon 
the  facts  of  this  case,  in  any  event,  even  if  you  render  a 
verdict  for  the  plaintiff,  it  must  be  for  merely  nominal 
damages.  Such  is  the  law.  This  plaintiff  never,  as  we 
say,  had  any  affection  for  his  wife ;  at  all  events,  she 
never  had  any  for  him.  There  were  various  reasons 
which,  whether  sufficient  or  insufficient,  were  calculated 
to  alienate  her  affection  for  him,  whicli  did,  at  all  events, 
aid  in  producing  that  effect. 

"  Gentlemen,  having  disposed  of  a  few  preliminary  con- 
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siderations,  I  will  now  invite  your  attention  to  some  of 
the  more  important  questions  in  the  case. 

"  I.  I  will  show  you  that  the  plaintiff  was  addicted  to 
the  habit  of  drinking  to  excess,  and  this,  if  it  did  not 
create,  widened  the  breach  between  him  and  his  wife, 
and  aided  in  producing  entire  alienation. 

"  The  Counsel,  during  the  early  stages  of  the  case,  talk- 
ed to  you  as  though  his  client  were  free  from  the  vice  of 
excessive  drinking — as  though  he  were  an  entirely  tem- 
perate man.  Until  yesterday  the  Counsel  maintained 
that  position,  and  then,  when  it  was  proved  overwhelm- 
ingly that  his  client  was  addicted  to  the  excessive  use 
of  spirituous  liquors,  the  Counsel  actually  said  that  he 
wanted  to  trace  the  plaintiff's  habits  of  intemperance  to 
this  defendant.  He  admits  to  you  that  his  client  is  intem- 
perate after  having  sought  for  three  or  four  days  to  palm 
off  on  you  the  belief  that  he  was  a  man  of  perfect  sobriety 
— a  man  not  in  the  least  addicted  to  the  excessive  use  of 
spirituous  liquors.  But,  gentlemen,  it  is  most  extraor- 
dinary that  if  this  plaintiff  acquired  his  habits  of  intoxi- 
cation from  the  defendant  he  should  have  had  these 
habits  fastened  upon  him  for  years  before  he  ever  knew 
there  was  such  a  man  as  Seth  Adams  in  existence.  It 
is  extraordinary.  I  do  not  understand  how  Seth  Adams 
could  cause  Millspaugh  to  acquire  habits  of  intoxication 
when  he  did  not  know  him  and  had  never  seen  him. 
Am  I  right  in  my  statement  of  the  testimony  ?  Let  us 
look  at  it.  What  is  the  proof  on  this  subject?  The 
proof  consists  in  the  declarations  of  Mrs.  Millspaugh. 
She  charged  that  her  husband  was  intemperate,  and  gave 
that  as  one  of  the  reasons  why  she  never  had  any  affec- 
tion for  him.  Mrs.  Coffin,  a  very  intelligent  and  most 
excellent  and  worthy  lady,  tells  j^ou  that  in  1858  Mrs. 
Millspaugh  frequently  spoke  of  Millspaugh's  drinking, 
and  complained  of  his  intemperance.  Mr.  Coffin  says 
Mrs.  Millspaugh,  in  1858  and  1859,  complained  that  her 
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husband  was  intemperate.  This  witness  stated  that  he 
saw  Millspaugh  intoxicated  in  his  own  room  twice  pre- 
vious to  the  war.  Then  you  recollect  the  testimony  of 
Mrs.  Dayton,  and  of  a  good  many  others,  that  from  1858 
to  1860  Mrs.  Millspaugh  spoke  of  her  husband  (and  if 
she  was  so  disgusted  with  him  as  to  magnify  his  faults 
it  only  shows  that  she  had  no  affection  for  him)  as  a 
man  addicted  to  excessive  drinking — that  he  got  drunk. 
Hsow  in  1860  we  have  a  little  more  of  his  intemperance. 
It  undoubtedly  increased  as  years  rolled  on,  as  those 
habits  always  do. 

"Mr.  Brasher  says  that  in  1860  Mrs.  Millspaugh  com- 
plained to  him  that  her  husband  was  intemperate,  and 
gave  that  as  one  of  the  reasons  why  she  had  no  affec- 
tion for  him.  Recollect,  also,  that  the  plaintiff's  own 
witness,  the  servant-girl,  swore  upon  the  stand  yesterday 
that  up  to  1860  Mr.  Adams  scarcely  knew  Mr.  Mills- 
paugh ;  that  she  had  never  seen  Mr.  Adams  in  their  room 
but  once  or  twice  up  to  and  including  the  year  1860. 

''  Mr.  Babcock  says  the  plaintiff  always  drank  even- 
ings ;  that  he  saw  him  no  evening  when  he  did  not 
drink ;  that  he  always  drank  to  excess,  and  that,  too, 
when  Seth  Adams  was  not  present.  Mr.  Adams  seems 
to  have  been  present  but  on  a  moderate  number  of  those 
occasions.  Babcock  says :  '  I  never  saw  him  when  he 
did  not  drink,  and  he  would  drink  in  his  room.'  Ah ! 
but  says  the  Counsel,  he  did  not  have  liquors  in  his  room 
at  Lafayette  Place,  at  Fourteenth  Street,  at  Eleventh 
Street,  and  other  places.  Well,  he  did  not  have  liquors 
in  his  room  at  Bond  Street,  except  what  he  got  at  the 
bar,  and  there  being  no  bar  at  those  boarding-houses,  he 
could  not  send  to  the  bar  and  get  drinks.  That  is  all 
the  difference.  There  he  had  to  send  out  and  get  his 
drinks.  But  Avhen  he  went  to  a  house  where  there  was 
a  bar,  it  was  his  nightly  habit  to  ring  for  the  waiter  to 
bring  up  drinks — heavy  drinks—and  he  would  continue 
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drinking  during  the  evening.  Mr.  Babcock  says  that  he 
took  those  'strong  whiskey-skins'  in  large,  double-sized 
tumblers,  and  drank  three  or  four  in  an  evening. 

"  Now,  Mr.  Babcock,  as  he  told  you,  is  a  sporting  man. 
You  heard  the  Counsel's  cross-examination  of  him.  Give 
the  Counsel  the  full  benefit  of  it.  Assume  that  Mr. 
Babcock  kept  precisely  the  house  he  said  he  did ;  assume 
that  gambling  was  carried  on  there ;  assume  everything 
the  Counsel  wants  you  to  assume ;  and  yet  Mr.  Bab- 
cock's  testimony  was  given  with  a  frankness  unsurpassed 
by  that  of  any  witness  introduced  on  the  part  of  the 
plaintiff.  Mr.  Babcock  was  the  very  man  to  be  an  ob- 
server of  hard  drinking;  he  knew  what  it  was  to  see 
people  that  were  addicted  to  habits  of  intoxication.  He 
drank  himself.  It  does  not  appear  that  he  drank  to  ex- 
cess; but  he  says  he  could  not  begin  to  hold  his  own  with 
Mr.  Millspaugh ;  for  Millspaugh  drank  to  excess — drank 
all  the  while. 

"  Mrs.  Babcock,  whose  room  was  next  to  the  Mills- 
paughs',  and  who  was  intimate  with  them,  tells  you,  if  I 
recollect  correctly,  that  she  never  saw  defendant  an  even- 
ms  at  the  hotel  when  he  was  not  under  the  influence  of 
liquor.  Now,  the  Counsel  will  undertake,  undoubtedly, 
to  discredit  Mr.  Babcock.  We  had  nothing  to  conceal 
in  this  case.  We  introduced  witnesses  who  knew  the 
facts.  Mr.  and  Mrs.  Babcock  were  the  society  which  this 
plaintiff  furnished  his  wife  'y  he  joined  in  their  com- 
pany, and  that  was  the  society  which  he  approved — of 
which  he  never  in  the  least  disapproved ;  and  we  were 
obliged  to  call  those  who  knew  the  facts  and  who  were 
intimate  with  the  parties. 

"  You  see  then,  gentlemen,  what  all  this  is  worth — the 
idea  that  Mr.  Millspaugh  was  induced  to  drink  through 
the  influence  of  Seth  Adams !  How  often  will  the 
Counsel  change  his  ground  throughout  this  case?  Will 
we  be  able  to  see  him  adhere  to  some  proposition  for  a 
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single  hour  ?  lie  commenced  the  case,  and  tried  it  three 
or  four  days,  on  the  idea  that  the  defendant  seduced  the 
plaintiff's  wife.  He  has  now  changed  his  ground,  and 
argues  that  the  defendant  seduced  the  plaintiff — into 
drinking.  His  first  proposition  is  that  Mr.  Millspaugh 
was  not  at  all  intimate  with  Adams — that  he  scarcely 
knew  him,  scarcely  spoke  to  him,  objected  to  his  appear- 
ing in  his  family  —  turned  the  cold  shoulder  to  him. 
Now  he  has  changed  his  ground,  and  wants  you  to  be- 
lieve that  the  two  were  so  intimate  that  one  induced 
the  other  to  drink  to  excess.  Oh,  most  innocent  man ! 
Forty-five  to  fifty  years  of  age — twenty  or  thirty  years 
in  New  York  City — a  wholesale  dry-goods  merchant — 
and  yet  from  1860  to  1862  seduced  into  habits  of  ex- 
cessive drinking  by  the  defendant  in  this  case  !  It  was  a 
brilliant  thought  of  the  Counsel  to  impute  Millspaugh's 
love  of  the  bottle  to  Seth  Adams !  From  the  time  we 
proved  on  the  plaintiflt  this  habit  of  drinking,  his  Coun- 
sel has  treated  the  case  as  though  he  really  wanted  you 
to  believe  that  his  client  was  an  infant  of  tender  age — to 
wit,  of  the  age  of  forty-five  years  and  upwards ;  that  he 
had  been  put  out  to  nurse  and  brought  up  on  the  bottle 
by  Seth  Adams ! 

"  The  Counsel  told  you,  after  paying  Mr.  Adams  the 
compliment  to  say  he  had  a  fine  address,  agreeable 
manners,  etc.,  that  he  was  ^externally  a  gentleman.' 
Now,  Mr.  Adams,  I  admit,  lacks,  and  I  hope  will  con- 
tinue to  lack,  those  internal  qualifications  of  a  gentle- 
man possessed  by  Millspaugh  in  such  a  large  degree — to 
wit,  those  double-sized  whiskey-skin  drinks. 

"Gentlemen,  why  was  it,  if  those  facts  sworn  to  against 
him  as  to  drinking  to  excess — getting  drunk,  stupidly 
drunk — were  not  true — why  was  it  he  did  not  go  on  the 
stand  and  contradict  such  statements?  Mr.  Babcock 
testified  that  within  the  last  week  Millspaugh  was  so 
drunk  he  could  not  stand.    Why  did  not  Mr.  Millspaugh 
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go  upon  the  stand  and  contradict  or  qualify  that  evi- 
dence ?  I  will  tell  you  why  he  did  not.  It  was  because 
every  word  was  true.  I  called  Mr.  Millspaugh  to  the 
stand  to  prove  a  letter.  I  placed  the  letter  in  his  hand, 
written  by  him  to  his  wife,  and  asked  if  that  w^as  his 
signature.  He  answered,  '  I  think  it  is.'  '  Do  you  not 
know  V  '  I  think  it  is.'  '  But,  sir,  I  want  an  answer ; 
do  you  know  V  '  I  rather  think  it  is.'  I  asked  him  to 
look  at  the  body  of  the  letter.  '  Did  you  write  that  V 
'  I  rather  think  I  did.'  Gentlemen,  I  hope  you  observed 
him  while  he  was  reading  that  letter.  I  observed  him ; 
others  observed  him ;  and  I  have  a  right  to  allude  to  the 
circumstance,  as  occurring  before  us  all.  His  hand  went 
trembling  like  that  [shaking  the  hand].  The  last  night's 
dissipation  had  not  left  him  sober  enough  to  read  that 
letter  without  having  it  tremble  in  his  hands  like  an 
aspen -leaf.  I  wanted  the  man  to  show  himself  on  the 
stand.  I  desired  to  see  whether  his  nerves  were  in  such 
a  condition  that  he  could  testify,  or  whether  liquor  had 
not  such  a  strong  hold  on  him  that  he  dared  not  trust 
himself  on  oath  before  you. 

"  My  learned  friend  did  not  put  him  on  the  stand,  al- 
though I  asked  him  repeatedly  to  do  so,  but  he  dared 
not.  My  learned  opponent  will  argue  to  you  that  some 
or  all  of  these  facts,  testified  to  concerning  him,  are  not 
true.  And,  gentlemen,  I  can  take  no  exception  to  his 
so  arguing.  It  is  a  lawyer's  duty  to  argue  for  his  client, 
and  he  will  do  it ;  and  my  learned  friend  and  I  in  the 
trial  of  cases,  on  opposite  sides,  will  always  disagree. 
Lawyers  on  opposite  sides  are  paid  to  disagree;  they 
must  disagree,  and  you  cannot  condemn  them.  They 
must  go  through  the  performance.  On  one  occasion, 
Peter,  Czar  of  Kussia,  being  in  England,  was  taken  to 
AVestminster  Hall.  The  Court  was  in  session  and  two 
lawyers  were  arguing  a  case.  He  did  not  understand 
their  vehemence  and  their  gesticulations ;  w^hen  he  got 
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out  of  Court  he  asked  who  those  two  men  were  and  why 
they  Avere  quarrelling  with  each  other.  He  was  told 
that  they  were  two  lawyers.  '  Why,'  said  the  Czar,  '  I 
have  only  two  in  my  whole  empire,  and  as  soon  as  I  go 
home  I  will  hang  one  of  them,  so  that  the  other  shall 
have  no  one  to  quarrel  with.' 

"  You  can  never  produce  unanimity  among  lawyers 
except  by  resorting  to  some  such  method.  I  hope  that 
mode  of  securing  unanimity  will  never  be  applied  to  Mr. 
Fullerton  and  myself,  for,  if  it  is  to  be  applied  to  us,  I 
have  a  decided  choice  as  to  which  shall  be  the  survivor. 

"  But,  gentlemen,  the  Counsel  must  argue  that  these 
facts  testified  to  are  not  so,  notwithstanding  he  dared 
not  put  his  client  upon  the  stand.  I  sympathized  with 
him  as  one  plank  after  another  was  taken  from  his  case, 
he  having  been  obliged  to  change  his  entire  ground,  to 
abandon  every  position  he  maintained  at  the  outset; 
having  opened  to  you  in  a  flaming  speech,  portraying 
Mr.  Adams  as  one  of  the  most  dreadful  seducers,  saying 
that  he  debauched  this  plaintiff's  wife  while  she  was 
living  on  terms  of  affection  with  her  husband — the  jewel 
of  his  existence,  the  idol  of  his  life,  when  they  were  to- 
gether in  matrimonial  harmony ;  that  this  man  Adams, 
like  a  serpent,  stole  in  upon  them  and  destroyed  their 
domestic  peace.  Yet  the  Counsel  is  now  obliged  to  ad- 
mit, in  effect,  that  there  was  no  domestic  peace  there, 
that  Mrs.  Millspaugh  was  not  attached  to  her  husband, 
and  that  she  never  had  been.  I  know  the  Counsel  must 
feel  embarrassed  under  such  circumstances,  where  noth- 
ing of  the  case  which  he  stated  in  opening  now  remains. 

"  But,  gentlemen,  let  me  call  your  attention  to  a  still 
later  period  of  time.  Mrs.  Coffin  testifies  that  in  July, 
1861,  Mr.  Millspaugh  was  so  drunk  in  Thirty-ninth  Street 
that  he  could  not  get  out  of  the  carriage,  that  Mr.  Rhodes 
came  in  and  asked  for  some  water,  that  she  gave  him  a 
tumbler  and  pitcher,  and  he  drank  from  the  pitcher.     It 
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would  appear  that  Mr.  Millspaugh  was  intoxicated ;  he 
could  not  get  out,  he  was  so  full.  They  introduced  Mr. 
Halstead  to  testify  that  Mr.  Millspaugh  was  not  drunk 
on  that  occasion,  ^Ir.  Halstead  saying  he  was  present. 

"  Well,  gentlemen,  as  I  said  in  my  opening,  people  at- 
tach different  meanings  to  the  term  drunkenness.  Some 
men  call  another  drunk  when  he  is  so  that  he  does  not 
understand  what  he  is  about,  when  his  speech  is  thick, 
and  his  ideas  are  muddled.  Others  consider  a  man  drunk 
when  he  cannot  walk  straight.  I  recollect  asking  the 
question  of  a  witness  on  the  trial  of  a  certain  case,  who 
testified  that  a  party  was  not  drunk  who  I  sought  to 
prove  was,  and  who,  as  the  witness  admitted,  staggered 
and  fell  —  'What  do  you  call  drunk?'  He  answered: 
'  When  a  man  lies  flat  down  in  the  gutter  and  cannot 
move  at  all;  that  is  what  I  call  drunk,  and  nothing 
short  of  that.'  What  Mr.  Halstead's  standard  may  be 
I  do  not  know.  There  is  some  evidence  to  show  that  all 
the  parties  had  been  to  some  extent  under  the  influence 
of  liquor  on  that  holiday — the  Fourth  of  July.  If  one  of 
that  party  '  was  with  liquor  filled ' —  if  he  was  full,  Mr. 
Millspaugh  was  fuller.  That,  the  learned  Counsel  [Mr. 
Fullerton]  seemed  to  think,  amounts  to  nothing.  I  shall 
have  to  leave  it  to  you,  gentlemen,  to  adjust  these  nice 
distinctions  between  full,  fuller,  and  Fullerton. 

"  What  sort  of  standard  they  had  I  do  not  know ;  per- 
haps it  was  the  witness  Plinta's  standard — that  if  a  man 
got  drunk  two  or  three  nights  in  a  week  it  by  no  means 
followed  that  he  was  not  a  sober  man.  What  the  stand- 
ard may  be  I  do  not  care.  I  leave  it  for  you  to  dispose 
of  as  best  you  may,  after  your  understandings  shall  have 
been  illumined  by  the  learning  of  the  plaintiff's  Counsel. 
Mr,  Halstead  undertook  to  make  this  distinction  in  the 
statement  he  gave  when  he  first  went  on  the  stand,  that 
he  did  not  think  Millspaugh  drunk,  but  'happy.'  Well, 
he  had  reached  that  state  of  exhilaration  from  liquor 
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which  is  clenorainated  '  happy.'  That  ma}^  be.  I  leave 
it  for  you  to  determine.  lie  says :  '  He  [Millspaugh] 
got  out  of  the  carriage  as  well  as  I  [Ilalstead]  could.' 
How  well  Halstead  could  get  out  we  do  not  know ;  but 
the  fact  does  appear  that  Mr.  Millspaugh  remained  in 
the  carriage,  and  did  not  get  out  at  all. 

"  I  asked  Mr.  Halstead  if  the  plaintiff  did  not  drink  to 
excess.  Halstead  is  his  friend.  He  tried  to  befriend 
him  in  the  case  as  far  as  he  could.  He  said :  '  I  have 
been  to  parties  where  he  took  a  little  too  much.'  Then 
I  asked  Mr.  Khodes,  another  of  the  plaintiff's  witnesses,  a 
similar  question,  and  he  told  you  that  Mrs.  Millspaugh 
complained  about  Millspaugh  coming  home  very  drunk, 
and  wanted  him  [Khodes]  to  speak  to  Millspaugh  about 
it,  and  dissuade  him  from  drinking  so  much.  That,  I  be- 
lieve, was  at  the  Union  Place  Hotel.  But,  gentlemen, 
there  is  additional  testimony  on  this  point,  which  admits 
of  no  dispute  whatever.  You  recollect  the  evidence  of 
Mary  Deane  as  to  what  occurred  at  the  Union  Place  Ho- 
tel. She  wanted  the  plaintiff  to  administer  medicine  to 
his  wife.  Mrs.  Millspaugh  was  there,  days  and  days 
stretched  upon  a  bed  of  sickness,  not  able  to  speak  loud, 
unable  to  raise  her  head,  not  able  to  lift  her  hand,  in  that 
prostrate,  feeble  condition  vibrating  between  life  and 
death ;  this  nurse,  Mary  Deane,  worn  out  from  fatigue 
and  excitement  and  overmuch  watching,  asked  Mr.  Mills- 
paugh, when  she  retired  to  her  room  to  snatch  two  hours' 
sleep  from  the  long  night,  if  he  would  administer  to  his 
wife  her  medicine.  On  these  occasions,  when  this  nurse 
returned,  she  found  him  under  the  influence  of  liquor  and 
asleep !  This  tender,  affectionate  husband,  when  his  wife 
is  lying  at  the  point  of  death,  will  not  abstain  from  the 
intoxicating  bowl !  Oh,  gentlemen,  talk  not  of  the  plain- 
tiff's temperance  after  that !  You  recollect  the  occasion 
when  Mary  Deane  retired  for  some  hours,  leaving  him 
about  twelve  o'clock  at  night  in  the  room  to  take  care 
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of  his  wife,  she  being  in  the  adjoining  room,  still  un- 
able to  rise  from  her  bed ;  he  began  drinking  before  the 
nurse  left ;  when  she  came  back  there  was  so  much  liquor 
and  there  were  so  many  glasses  about  (he  having  sent 
down  to  the  bar,  time  and  again,  and  called  the  watch- 
man to  bring  him  more  liquor)  that  it  looked  as  if  there 
had  been  a  party  there  all  night !  Tell  me  that  this 
plaintiif  was  a  temperate  man  after  that !  Why,  gentle- 
men, do  you  know  a  man  among  your  acquaintances  who 
could  so  transform  himself  into — I  had  almost  said  a 
fiend — as  to  neglect  the  wife  of  his  bosom,  when  she  was 
lying  at  the  point  of  death,  that  he  might  resort  to  whis- 
key-skins as  a  solace  ?  Why,  in  all  the  walks  of  life — in 
this  audience,  in  this  city,  in  this  State,  in  this  country — 
there  is  not  a  man  in  any  grade  of  life  who,  under  such 
circumstances,  would  be  guilty  of  worse  conduct  than  this 
plaintiff.  Not  knowing  but  when  he  awoke  from  his  stu- 
por his  wife  would  be  in  eternity,  she  being  utterly  pow- 
erless and  helpless,  he  must  drink,  drink  until  he  is  ut- 
terly and  stupidly  drunk,  and  he  would  let  her  life  depart 
— her  soul  flee  to  her  Maker — for  all  he  would  do  to  ad- 
minister to  her  consolation  and  comfort !  Oh !  gentle- 
men, was  not  that  enough  to  induce  her  to  leave  the  man 
who  could  so  ill-treat  her  ?  This  fair  lady  has  often  con- 
trasted her  present  with  her  former  husband.  Adams  is 
kind ;  Millspaugh  was  unkind.  Adams  is  gentle ;  Mills- 
paugh  was  rough.  Adams  is  polished  in  his  manners ; 
Millspaugh  was  bearish.  Adams  is  affectionate;  Mills- 
paugh was  cruel.  Adams  gave  her  his  heart ;  Millspaugh 
gave  her  his  name.  Adams  guards  her  honor  as  the  jewel 
of  his  existence — as  the  apple  of  his  eye — and  would  de- 
fend it  under  all  circumstances  and  to  the  last  extrem- 
ity ;  Millspaugh  values  her  honor  for  the  price  it  will 
fetch  in  greenbacks,  and  through  the  forms  of  law  would 
auction  it  off  at  the  highest  possible  figure,  relying  upon 
my  friend  Fullerton  as  auctioneer,  and  upon  yon,  gentle- 
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men  of  the  jury,  as  the  picked  and  chosen  bidders  at  the 
sale.  Aye !  this  plaintiff  never  cared  for  this  lady  except 
for  what  she  would  bring  him.  in  hard  cash — hard  cash. 
He  has  shown  it  throughout.  It  comes  out  in  the  circum- 
stance respecting  a  small  amount  of  bank  stock  belong- 
ing to  her,  the  proceeds  of  which,  amounting  to  nearly  one 
thousand  dollars,  were  paid  over  to  him.  I  wanted  my 
learned  friend  to  put  him  upon  the  stand  and  let  me  ask 
him  whether  he  ever  paid  to  her  what  he  received.  And 
have  I  not  a  right  to  argue  that  he  never  paid  her  a  dollar 
of  this  money  ?  This,  however,  is  somewhat  digressive.  I 
have  gone  over  enough  of  the  testimony  on  the  subject  of 
the  plaintiff's  intoxication.  N'ow,  the  plaintiff  has  intro- 
duced some  testimony  upon  this  point.  And  what  does 
his  evidence  prove?  He  has  marched  upon  the  witness- 
stand  the  attaches  of  Terbell,  Jennings  &  Co.,  to  prove 
just  what  we  admit — that  he  did  not  drink  in  the  day- 
time so  as  to  prevent  him  from  attending  to  business. 
I  stated  that  in  my  opening,  and  he  has  proved  just  that. 
He  has  introduced  others  who  have  known  him  from 
twenty  to  thirty  years,  who  saw  him  two  or  three  times 
a  year  at  a  society — the  Sons  of  Orange  and  Sullivan — ■ 
and  they  testify,  in  substance,  that  they  did  not  see  him 
drunk.  The  plaintiff's  Counsel  have  called  others.  But 
mark  you,  gentlemen,  they  have  not  called  one  who  lived 
in  the  house  with  him,  and  knew  his  habits,  who  did  not 
prove  he  was  addicted,  more  or  less,  to  the  excessive  use 
of  spirituous  liquors.  The  plaintiff  called  Thomas  Brown 
and  put  the  question  to  him:  'Did  you  ever  see  Mr. 
Millspaugh  under  the  influence  of  liquor  V  Answer.  '  I 
never  saw  him  beastly  drunk  but  once,  and  then  he  went 
to  the  station-house.'  Then  Mr.  Plinta,  the  keeper  of 
the  hotel,  was  called.  And  what  did  he  testify?  He 
testified  that  he  did  not  consider  the  plaintiff  in- 
temperate, not  at  all  —  and  according  to  his  standard 
I  should  not  think  he  was.    I  will  show  you  his  no- 
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tion  of  intemperance  by  reading  an  extract  from  his 
evidence : 

*  Question.  If  a  man  takes  five  or  six  big,  double-sized  tum- 
blers of  whiskey-punch  in  an  evening,  made  good  and  strong, 
would  you  call  him  a  sober  man  ? 

Answer.  That  would  depend  on  the  man's  head,  you  know. 

Q.  Well,  if  a  man  gets  drunk  twice  or  three  times  a  week, 
would  you  call  him  a  perfectly  sober  man  ? 

A.  It  depends,  you  know,  upon  how  much  he  was  drunk.' 

"  Mr.  Plinta  would  not  say  that  if  a  man  gets  drunk 
two  or  three  times  a  week,  and  is  in  the  habit  of  drink- 
ing in  one  evening  five  or  six  double-sized  whiskey-skin 
drinks,  made  good  and  strong,  he  was  not  a  sober  man. 
You  get  his  idea. 

"  Then  Mr.  Terbell,  against  whom  I  have  not  a  word  to 
say,  is  produced.  His  feelings  are  naturally  enlisted  for 
his  partner  respecting  the  merits  of  the  case.  He  tes- 
tifies as  to  what  the  plaintiff's  habits  were  in  the  store, 
and  I  have  no  doubt  with  the  most  perfect  truth.  Mr. 
Terbell  did  not  see  him  drunk  during  the  day.  He  was 
not  drunk  in  the  da^^time.  The  plaintiff  knew  very  well 
if  he  got  drunk  during  the  day  he  would  be  kicked  out 
of  the  highly  respectable  firm  of  Terbell,  Jennings  & 
Co.  It  is  very  remarkable  that  the  plaintiff  brings  wit- 
nesses who  do  not  know  anything  about  his  evening  and 
nightly  habits,  and  their  style  of  testimony  reminds  me 
very  much  of  a  witness  called  on  a  certain  occasion 
where  it  was  sought  to  be  proved  that  the  defendant 
was  an  habitual  drunkard,  with  a  view  to  sending  him  to 
the  penitentiary  or  some  inebriate  asylum.  The  Coun- 
sel for  the  defendant  desired  to  prove  that  his  client  was 
temperate,  and  finally,  as  a  last  resort,  he  marched  on  the 
witness-stand  a  man  wearing  a  huge  wig  and  a  tremen- 
dous pair  of  spectacles.     He  asked  him : 

"  *  IIow    long  have   you   known   defendant  ?'     *  Twenty 
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years.'  *Have  you  been  in  bis  company  often?'  *  Yes,  sir, 
every  month,  every  week,  and  frequently  every  day ;  I  bave 
known  him  intimately.'  'Did  you  ever  see  him  under  the  in- 
fluence of  liquor  ?'  '  No,  sir.'  '  Did  you  ever  see  bim  drunk  ?' 
'  Never.'  '  And  never  under  the  influence  of  liquor  ?' 
*  Never.' 

"  Tbis  testimony  was  given  after  tbe  clearest  and  most 
indisputable  evidence  of  tbe  defendant's  gross  babits  of 
intoxication.  That  witness  would  bave  been  guilty  of 
perjury  but  for  tbe  fact  tbat  be  was  stone-hlind.  Now, 
tbat  precisely  illustrates  tbe  kind  of  testimony  tbe  plain- 
tiff bas  brougbt  up  bere.  He  bas  called  those  wbo  were 
not  present  wben  tbis  man  drank.  Tbey  did  not  see  bim 
drink.  Tbose  wbo  only  saw  bim  in  tbe  daytime  were 
hlind  to  bis  babit  of  drinking.  It  is  a  little  remarkable 
that  of  all  tbose  wbo  knew  bim  twenty  or  tbirty  years 
— men  from  tbe  same  place  as  bimself — none  of  them 
ever  exchanged  social  calls  witb  bim.  So  mucb  for  tbe 
subject  of  intoxication. 

"II.  Now  we  say  there  was  another  cause  why 
this  lady  should  be  discontented,  dissatisfied,  and  en- 
tirely alienated  from  her  husband;  and  that  was  bis 
ill-treatment  of  her. 

"  Something  came  out  in  evidence  as  to  bis  not  supply- 
ing her  sufficiently  with  funds,  and  the  Counsel  proved 
by  a  variety  of  witnesses  that  she  always  dressed  well. 
Then  the  fact  appeared  tbat  she  did  dress  well  because 
generally  she  paid  for  her  own  dresses. 

"  Tbe  plaintiff,  who  did  not  keep  the  ordinary  range  of 
articles  ladies  want  for  their  attire,  bas  introduced  a 
great  deal  of  proof  to  show  that  when  she  went  to  bis 
store  she  was  at  liberty  to  bave  whatever  she  called  for ; 
and  I  do  not  know  how  many  clerks  he  has  introduced 
from  tbe  hosiery  department  to  show  tbat  wben  she 
wanted  stockings  her  magnanimous  husband  did  not  ob- 
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ject.  They  had  black  silks  at  the  plaintiff's  store,  which, 
I  believe,  is  the  only  kind  of  silks  they  kept.  All  the 
expensive  articles  of  ladies'  dress,  such  as  laces,  silks,  bon- 
nets, etc.,  they  did  not  keep.  With  these  she  had  to 
supply  herself. 

"  We  have  introduced  some  proof  to  show  she  had  prop- 
erty of  her  own.  I  shall  not  stop  to  compute  the  amount, 
nor  does  it  appear.  Mrs.  Abbott  left  her  a  legacy  of 
$5000  and  made  her  residuary  legatee.  How  much  she 
received  as  residuary  legatee  does  not  appear." 

"Mr.  FuUerton.  It  was  $6000  in  all." 

"Mr.  Clinton.  That  does  not  appear  in  the. case,  al- 
though Mr.  Whitehead  says  the  whole  amount  which 
passed  through  his  hands  was  $6000.  That  would  bring 
her  $420  a  year,  which  before  the  war  would  go  a  great 
way  towards  dressing  a  lady.  It  may  not  be  sufficient 
now,  but  before  the  war  it  was  equal  to  $1000  at  present. 

"  This  plaintiff  was  after  her  money.  What  is  the 
proof?  I  have  already  alluded  to  his  taking  the  pro- 
ceeds of  the  bank  stock ;  he  has  been  charged  in  open 
Court  with  appropriating  to  his  own  use  the  proceeds  of 
certain  bank  stock,  amounting  to  $1000  less  $150,  which 
had  been  paid  to  his  wife ;  he  is  charged  with  this  in 
open  Court,  and  the  Counsel  was  asked  to  put  his  client 
on  the  stand,  so  that  he  might  have  an  opportunity  of 
declaring  under  oath  whether  he  paid  his  wife  a  dollar 
of  this  money.  But  the  client  remains  silent.  He  rests 
under  the  imputation.  The  money  was  paid  to  him,  and 
the  presumption  is  that  he  appropriated  every  dollar  of 
it  to  his  own  use. 

"Another  little  circumstance,  on  the  subject  of  money, 
speaks  volumes  as  to  the  character  of  this  man.  You 
recollect  the  scene  in  the  Union  Place  Hotel,  to  -which  I 
have  alluded,  which  Mary  Deane  testified  to  in  relation 
to  the  bank  stock.  But  that  will  be  a  little  more  in 
order  at  a  subsequent  stage  of  my  remarks. 
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"Now,  what  was  the  ill-treatment  of  this  lady?  Mrs. 
Dayton,  her  sister — to  whom  she  is  most  devotedly  at- 
tached and  who  is  most  devotedly  attached  to  her — 
who  has  come,  as  the  Counsel  himself  elicited  on  cross- 
examination,  a  long  way  from  her  home  to  testify  upon 
this  trial;  her  sister  tells  you  that,  immediately  after 
Mrs.  Millspaugh's  marriage,  she  told  her  of  the  plaintiff's 
violence ;  that  on  one  occasion  he  threw  or  pushed  her 
over  a  chair,  having  taken  offense  at  her  throwing  an 
apple-skin  in  his  face  in  a  playful  way.  This  was  in 
1856  that  she  complained  of  ill-treatment.  In  1858 
Mrs.  Millspaugh  spoke  to  Mrs.  Coffin  of  ill-treatment 
by  her  husband,  and  Mrs.  Coffin  says  '  she  always  said 
he  was  very  unkind  to  her,  and  treated  her  in  a  brutal 
manner.'  Marh  you,  that  was  long  before  she  made  the 
acquaintance  of  Mr.  Adams.  '  She  said  her  husband's 
conduct  was  rude  and  ungentlemanly  towards  her.'  I 
shouid  think  it  was !  This  affectionate  husband !  What 
are  his  terms  of  endearment  ?  And  I  am  glad  these  two 
letters — one  from  each  to  the  other — have  been  put  in 
evidence.  Not  a  single  expression  of  affection  appears 
in  the  letter  of  either — not  one. 

"Now,  what  are  the  terms  of  tenderness  and  love 
used  by  this  model  husband,  whose  wrongs  are  such  that 
my  eloquent  opponent  never  before  felt  such  indignation 
for  mortal  man?  What  is  the  language  of  affection 
employed  by  this  husband,  broken  down  by  his  bereave- 
ment, by  his  separation  from  the  wife  to  whom  he  was 
so  desperately  attached?  Does  he  call  her  'Jewel  of 
ray  soul !'  '  Idol  of  my  existence !'  '  Pet,'  '  Darling,'  '  My 
love,'  or  even  'My  dear?'  Oh  no.  But  his  terms  of 
endearment  were  as  peculiar  as  they  were  forcible.  His 
ordinar}^  mode  of  manifesting  his  affection  for  his  wife 
was  to  call  her  '  a  fool.'  When  he  felt  a  little  extra 
affection  he  would — especially  if  company  were  pres- 
ent— in  a  most  decided  tone  of  voice,  inform  her  that 
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she  was  a  *  damned  fool  P  Occasionally,  in  presence  of 
visitors,  when  he  wished  to  be  especially  endearing,  his 
affection  being  so  ardent  as  to  overleap  all  restraint,  he 
would  tell  her  that  she  was  a  ''God  damned  fool  P 

"  Now,  gentlemen,  I  have  seen  a  great  many  of  these 
cases  tried ;  I  have  read  much  of  the  affection  of  hus- 
band and  wife ;  I  have  witnessed  it  among  all  the  vari- 
ous grades  of  people ;  I  have  observed  it  in  the  social 
walks  of  life  and  among  my  clients  ;  I  have  seen  coined 
from  the  English  language  the  warmest — every  variety — 
of  terms  of  attachment,  and  it  has  appeared  as  if  human 
ingenuity  were  put  to  the  rack  to  invent  new  expres- 
sions of  love  and  tenderness — but  I  think  the  plaintiff 
in  this  case  is  entitled  to  the  discovery  that  the  highest 
and  warmest  term  of  affection  which  can  be  used  by  a 
devoted  and  loving  husband  to  a  fond  and  doting  wife 
is  that  of  ''God  damned  fool  P  This  is  the  distressed 
and  worthy  man  who,  the  learned  Counsel  says,  came 
here  poor,  but  by  industry  and  honesty  has  worked 
himself  up  to  his  present  '  proud  position' — that  is,  of 
saluting  his  wife  in  this  manner  in  the  presence  of  com- 
pany. That  is  what  the  Counsel  calls  '  his  present  proud 
position.'  This  is  the  language  of  a  man  of  education, 
of  culture,  of  refinement !  whose  wife  at  the  time  of  her 
marriage  is  represented  by  the  Counsel  to  have  been 
'  by  birth,  education,  and  position  fitted  to  be  his  wife.' 
Gentlemen,  can  you  fail  to  admire  the  plaintiff's  '  present 
proud  position,'  with  his  heart  full  of  malice,  his  blood 
full  of  whiskey,  and  his  pockets  full  of  greenbacks? 

"  On  one  occasion  a  letter  signed  '  G.'  alarmed  him. 
Mrs.  Millspaugh  had  received  a  letter  from  a  young  lady 
friend  of  hers  signed  *  G.,'  and  the  husband  happened 
to  come  in  and  see  it  lying  on  the  table.  He  got  in  a 
great  passion,  locked  the  door,  and  said  to  his  wife, 
*  Damn  you,  tell  me  who  "  G."  is  ;'  he  saluted  her  with 
such  violence  that  she  was  frightened.     She,  a  modest, 
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well-behaved  woman,  waited  for  his  passion  to  cool 
down.  How  long  she  waited,  and  when  the  tempest  of 
his  excitement  was  followed  by  a  calm,  the  testimony 
does  not  disclose. 

"  Now,  gentlemen,  what  is  the  next  evidence  of  the 
affection  the  Counsel  prates  of  on  the  part  of  this  man, 
who  never  knew  his  wife  to  do  anything  wrong,  who 
never  knew  aught  against  her?  Why  should  he  charge 
upon  her  criminal  intimacy  with  a  young  man  by  the 
name  of  Halstead?  Why  is  the  testimony  introduced 
by  us  as  to  her  affection  for  Halstead  ?  Because  this 
charge  that  Millspaugh  brought  against  her  of  criminal 
intimacy  with  Halstead  w^as  true  ?  No !  It  was  to  prove 
the  plaintiff's  brutal  treatment  of  her  that  we  introduced 
it.  It  was  to  prove  that  he  made  false  charges  against 
her ;  that  he  sought  to  impeach  his  wife's  honor.  That 
she  was  attached  to  Mr.  Halstead  I  will  show  you  pres- 
ently, and  I  will  show  you  what  bearing  that  has  upon 
the  case.  I  now  refer  to  it  as  showing  his  brutal  con- 
duct. He  says  she  was  criminally  intimate  with  him. 
If  she  were  guilty  of  the  charge  Millspaugh  brought 
against  her,  then  she  was  no  longer  valuable  to  the  plain- 
tiff, and  six  cents  would  measure  her  value  to  him.  If 
that  charge  were  untrue  and  wantonly  made,  gentlemen, 
every  man  who  meets  him  ought  to  kick  him  and  show 
every  species  of  contempt  that  one  is  capable  of  exhibit- 
ing towards  the  most  loathsome  of  humanity.  With 
demoniac  malignity  he  has  charged  her  with  having  been 
criminally  intimate  '  with  Halstead  and  others.' 

"  It  is  the  first  time,  gentlemen,  I  have  known  a  man 
come  into  Court  and  ask  a  jury  to  give  him  a  verdict 
because  he  has  deliberately  charged  his  wife  with  the  com- 
mission of  adultery,  when  he  knew,  or  ought  to  know, 
the  charge  to  be  false.  He  has  wickedly  and  wanton- 
ly charged  that  she  committed  adultery  with  Halstead. 
You  can  understand  that  in  order  to  get  money  from 
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Adams  he  would  deliberately  swear,  as  he  did  in  his 
complaint,  to  an  allegation  which  he  dared  not  go  on 
the  stand  to  prove.  He  dared  not  testify  here,  for,  gentle- 
men, had  he  gone  upon  the  stand,  I  would  Yv^-^q  jprcn^ed 
whether  he  knew  her  guilty  of  acts  of  criminality.  This 
is  the  man  who  drags  an  innocent  wife  into  Court,  who 
brings  a  suit  like  this,  not  for  the  purpose  of  injuring 
her  husband  [Mr.  Adams],  but  for  the  sake  of  stabbing 
her  fair  fame — for  the  purpose  of  stamping  infamy  upon 
her  brow,  and  proclaiming  to  the  world  that  the  mother 
of  his  only  child  is  a  wanton  ! 

"Why,  he  charges  her  with  being  criminally  guilty 
with  Halstead  and  others ! — that  she  had  no  virtue! — and 
in  his  opening  speech  his  Counsel  told  you  that  she  was 
robbed  of  her  virtue  by  this  defendant.  The  inconsist- 
ency of  the  plaintiff's  position  reminds  me  of  an  account 
I  read  not  long  since  of  a  most  melancholy  accident, 
which  was  recorded  in  language  something  like  this : 

"  *  William  James,  while  standing  upon  a  platform  of  a 
railroad  car,  was  thrown  down  a  steep  embankment  as  the 
cars  turned  the  curve  ;  his  head  hit  upon  a  stone  ;  his  brains 
were  dashed  out,  and  he  died  instantly.  He  received  a  sim- 
ilar injury  about  a  year  ago.' 

"  Now,  if  the  plaintiff  spoke  the  truth,  when  the  defend- 
ant made  the  acquaintance  of  this  lady  there  was  no 
virtue  of  which  she  could  be  deprived.  Was  the  charge 
false  in  respect  to  Halstead  ?  It  is  equally  false  in  re- 
gard to  this  defendant. 

"  You  recollect  other  instances  of  the  exhibition  tow- 
ards his  wife  of  that  loving-kindness  which  so  pre-eminent- 
ly distinguished  the  plaintiff  in  his  matrimonial  career. 
You  recollect  on  one  occasion  when  they  were  playing 
cards  his  wife  and  her  partner  were  guilty  of  the  enor- 
mous sin  of  beating;  he  seized  the  cards  and  dashed 
them  in  her  face,  and  said  to  her :  '  You  are  a  damned 
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fool !'  That  was  the  treatment  of  his  wife  by  this  man,  who 
occupies  the  'proud  position'  to  which  the  Counsel  al- 
luded. Ah,  gentlemen,  do  you  wonder  that  his  wife,  from 
the  very  first,  wanted  to  be  rid  of  him  ?  Do  you  wonder 
that  she  strove,  from  the  very  first  of  her  married  life, 
upon  every  opportunity  to  escape  from — I  had  almost 
said — the  legal  prostitution  of  this  marriage  to  the  plain- 
tiff? Although  her  mother  might  have  sanctioned  the 
match,  there  was  no  affection ;  there  was  nothing  be- 
tw^een  them  which  makes  matrimonial  life  sacred,  so  far 
as  it  rests  upon  the  regard  and  love  of  the  parties.  Hav- 
ing married  him  before  she  was  twenty,  wdien  she  was 
but  seventeen  or  eighteen  years  of  age — a  mere  girl — 
when  she  found  herself  chained  to  such  a  man,  do  you 
wonder  that  she  sought  for  some  means  of  escape?  do 
you  wonder  that  she  ever  nourished  in  her  heart  the 
determination  to  cut  loose  from  him  ? 

"  Her  future  seemed  bright  and  joyous,  or  dark  and 
dreary,  as  the  prospect  of  escape  from  her  matrimoni- 
al alliance  with  Millspaugh  appeared  near  or  distant. 
Amid  all  vicissitudes  she  clung  to  the  belief  that  some 
day  she  w^ould  be  free  from  this  ill-fated  marriage.  The 
hope  of  emancipation  from  Millspaugh  ever 

"'Hung 
Upon  her  life  as  lightning  in  a  cloud 
Gleams,  hovering  ere  it  vanish,  ere  the  floods 
Of  night  close  over  it.' 

That  hope  would  seem  to  go  out  in  utter  darkness, 
and  then  it  would  rise  again  as  she  engaged  in  flirta- 
tion after  flirtation  —  as  she  sought  the  society  or  re- 
ceived the  attentions  of  gentlemen.  You  recollect  that 
on  the  4th,  of  July,  1861,  her  husband  was  in  such  a 
brutal  and  stnpid  condition  that  she,  taking  her  little 
child  with  her,  fled  for  refuge  and  protection  to  Mrs. 
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Babcock,  and  there  she  spent  the  night.  You  recollect 
that  upon  another  occasion  her  husband  was  so  drunk 
and  ugly  that  she  dared  not  spend  the  night  with  him. 
You  recollect  his  conduct  upon  another  occasion — the 
most  cruel  of  all — at  the  Union  Place  Hotel,  the  last 
place  where  she  lived  with  him.  You  recollect  his  con- 
duct during  that  protracted  sickness,  and  you  recollect 
the  extent  to  which  he  abused  her.  You  recollect  his 
neglect  of  her — his  getting  drunk  there,  bestowing  on 
her  no  attention,  giving  her  no  medicine,  exercising 
none  of  that  kindness  which  one  elevated  above  a  brute 
should  evince  towards  any  human  being. 

"  I  will  call  your  attention  again  to  that  scene  when 
she  lay  almost  lifeless,  and  he  asked  her  about  her  bank 
stock — if  she  had  sold  it.  She  was  not  able  to  speak 
aloud,  and  when,  in  a  whisper  or  by  a  nod  of  the  head,  she 
informed  him  that  she  had,  he  then  with  violence  turned 
around  and  said  to  her :  ^  You  are  a  fool — you  are  a 
damned  fool !  "Why  did  you  do  it  ?'  So  brutal  was 
his  conduct  that  even  the  nurse  interposed  and  said : 
*  You  must  not  talk  to  your  wife  so ;  she  is  not  able  to 
bear  it.'  Do  you  believe  that  she  could  live  with  him 
after  such  treatment  ?  That  was  the  last  drop  in  the 
cup  of  her  affliction.  Do  you  believe  that  any  woman 
would  live  with  him  after  that  ?  Gentlemen,  I  put  it  to 
you,  each  and  every  one  of  you :  suppose  3^ou  had  a  sis- 
ter or  daughter  who  lived  alone  with  her  husband,  and 
that  husband  should  neglect  to  pay  her  the  necessary 
attentions  she  required  while  sick — when,  perhaps,  she 
was  hardly  expected  to  live — what  would  you  think  of 
the  conduct  of  such  a  man  ?  how  would  you  regard  such 
treatment,  when  the  husband  would  devote  his  nights 
to  dissipation  and  drunkenness,  and  could  not  respect 
his  sick  wife  enough  to  remain  with  her  evenings  when 
necessary,  that  he  might  administer  to  her  comfort,  and 
by  acts  of  kindness  and  tenderness  mitigate  her  suffer- 
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ings  and  blunt  the  edge  of  her  affliction?  In  this  case, 
do  you  suppose  there  was  any  chance  that  this  lady 
would  live  with  Mr.  Millspaugh  after  that  crowning  act 
of  brutality  to  which  I  have  just  alluded?  Do  you  won- 
der that  she  was  wrought  up  to  such  a  degree  of  de- 
termination that,  come  weal  or  woe,  come  happiness  or 
misery,  come  life  or  death,  she  would  no  longer  live  with 
such  a  man  ?  That  was  the  imimediate  cause  of  the  sep- 
aration. Had  he  treated  her  with  ordinary  kindness 
perhaps  she  might  have  continued  to  hesitate  about 
breaking  away  from  him.  She  had  hesitated  for  the 
past  five  or  six  years.  But  after  that  she  could  no 
longer  endure  his  presence,  and  she  determined  that  as 
soon  as  she  could  rise  from  her  bed  of  illness  she  would 
be  sufficiently  true  to  her  womanhood  to  shake  off  the 
control  of  this  man  who  claimed  to  exercise  over  her 
the  rights  of  a  husband ;  3^es,  she  determined  to  shake 
off  this  incubus  that  had  up  to  that  hour  hung  like  a 
pall  of  death  over  all  her  prospects. 

"  Gentlemen,  having  called  your  attention  to  some  of 
the  reasons  which  operated  to  cause  entire  alienation  of 
affection  on  the  part  of  Mrs.  Millspaugh  from  her  hus- 
band, I  will  proceed  to  the  next  division  of  my  argu- 
ment. 

"  III.  Whether  the  causes  of  dislike  were  sufficient  or 
insufficient,  the  fact  stands  out  in  bold  relief — is  indeli- 
bly stamped  upon  this  case — that  at  the  time  Adams 
made  the  acquaintance  of  Mrs.  Millspaugh,  and  for 
years  before,  she  had  no  affection  for  her  husband. 

"  In  respect  to  the  consideration  whether  the  conduct 
of  the  plaintiff's  wife  was  calculated  to  irritate  and  goad 
him  on  to  acts  of  cruelty,  contrary  to  his  real  nature, 
there  is  some  evidence  which  is  very  significant.  There 
is  no  testimony  in  the  case  showing  a  want  of  gentleness 
and  forbearance  on  her  part.  On  the  other  hand,  in 
the  progress  of  the  trial,  some  facts  have  been  devel- 
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oped  which  speak  volumes  in  favor  of  her  mild  and  lad}'-- 
like  conduct  when  subjected  by  her  husband  to  harsh 
treatment  and  gross  insult.  When  in  presence  of  com- 
pany, under  circumstances  of  the  greatest  indignity,  he 
called  her  '  a  damned  fool,'  although  cut  to  the  heart  by 
the  public  insult,  the  only  retort  she  made,  as  her  eyes 
filled  with  tears,  was  to  say  '  thank  you.'  When  at  the 
Union  Place  Hotel,  at  the  time  she  was  so  ill  and  una- 
ble to  speak  aloud,  he  saluted  her  with  violent  and  pro- 
fane language  because  she  had  sold  her  bank  stock,  she 
exhibited  no  resentment  of  his  conduct.  So  forbearing 
w^as  she  that  she  told  Mary  Deane,  the  nurse,  that  when 
he  was  in  such  an  angry  mood  she  must  not  reply  to 
him  nor  do  aught  which  was  calculated  to  cause  him 
the  slightest  annoyance  or  irritation.  Whether  this 
alienation  between  Millspaugh  and  his  wife  was  produced 
by  the  fault  of  the  wife  or  the  fault  of  the  husband,  or, 
what  is  perhaps  not  altogether  improbable,  the  fault  of 
both  husband  and  wife,  is  entirely  immaterial  so  far  as 
the  question  of  nominal  damages  is  concerned.  I  have 
commented  upon  the  husband's  faults  not  because  the 
legal  result  would  be  different,  even  though  (before  she 
became  acquainted  with  Adams)  she  was  wholly  in  the 
wrong.  If  the  wife  had  no  affection  for  her  husband, 
the  defendant  destroyed  none.  If  the  plaintiff  had  no 
domestic  comfort  with  his  wife,  none  was  broken  up  by 
Seth  Adams.  He  could  not  destroy  that  which  did  not 
exist. 

"  But  says  this  noble,  magnanimous  man,  who  treated 
his  wife  in  the  manner  I  have  shown  you  at  the  Union 
Place  Hotel,  '  before  I  married  her  this  little  girl,  per- 
chance of  fourteen,  fifteen,  or  sixteen  years  of  age,  came 
to  my  store  with  her  adopted  mother,'  and  one  witness 
says  she  came  there  alone  upon  several  occasions.  So 
the  poor  man  would  have  you  believe  that  he  was  courted 
in  his  own  store;  that  he,  this  man  of  forty  years  of  age, 
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was  so  overcome  and  overpowered  by  this  young  girl 
of  fifteen  or  sixteen  that  he  surrendered  at  discretion. 
He  advances  that  idea  to  show  that  she  had  affection 
for  him.  It  is  for  you  to  say  how  it  may  be;  but,  so 
far  as  my  observation  goes,  I  never  yet  learned  that 
young  ladies  of  the  culture,  education,  and  refinement 
conceded  to  this  lady  by  the  Counsel  go  to  their  lovers' 
stores  and  do  their  courting  there.  The  inference  is  that 
her  adopted  mother  had  business  with  the  firm  of  Ter- 
bell,  Jennings  &  Co.  I  think  that  fact  is  proved,  and  if 
the  young  girl  went  there  without  her  mother  it  is  fair 
to  presume  that  her  motlier  sent  her  on  business. 

"Was  this  a  happy  marriage  from  the  start?  The 
Counsel  upon  the  other  side  says  it  was.  Gentlemen, 
this  should  be  a  lesson  to  mothers,  to  parents,  never  to 
urge  a  marriage  where  there  is  no  affection  between  the 
parties.  This  young  girl  never  possessed  any  affection 
for  this  man.  She  so  stated  to  her  sister  and  to  Mr. 
Brasher — that  elderly  and  most  respectable  gentlemen 
whom  you  saw  upon  the  stand,  who,  I  presume,  is  well 
known  to  some  of  you,  and  who  is  well  known  in  this 
community.  She  told  Mr.  and  Mrs.  Coffin  the  same 
thing.  From  the  time  of  her  marriage  up  to  the  time  of 
her  final  separation  from  her  husband  she  constantly  re- 
peated the  same  statement  to  all  her  intimate  friends 
and  acquaintances.  Long  before  she  knew  Mr.  Adams 
we  have  her  oft-repeated  declaration  that  she  had  no  af- 
fection for  her  husband.  Gentlemen,  it  was  a  cruel  mar- 
riage. His  Honor  said  there  was  no  evidence  in  the  case 
that  Millspaugh  at  the  time  of  the  marriage  knew  she 
had  no  affection  for  him.  His  Honor  was  undoubtedly 
correct  in  that  observation ;  but  my  point  is,  whether 
Millspaugh  knew  it  or  not,  in  point  of  fact  she  had  no 
affection  for  him  ;  and  I  think  this  is  clear  from  his  sub- 
sequent continuous  ill-treatment  of  her,  his  cowardly 
charge  that  she  had  committed  adultery  with  Mr.  Hal- 


314  CASE   OF   MILLSPAUGH   V.   ADAMS 

stead,  his  seeking  to  get  her  bank  stock,  refusing  her 
credit  at  Mr.  Beekman's  store ;  from  all  the  conduct  and 
intercourse  of  the  parties  I  regard  it  as  clear  that  he 
never  had  any  affection  for  her.  The  marriage  between 
Andrew  Jackson  Millspaugh  and  Mary  Minturn  was 
most  unfortunate.  It  was  a  marriage  without  affection 
— a  marriage  unaccompanied  by  any  of  the  gentle  and 
refining  influences  that  ordinarily  attend  the  marriage 
relation.  A  marriage  like  that,  where  there  was  no  con- 
geniality of  tastes,  with  hearts  discordant  and  natures 
diverse,  was  but  too  sure  to  result  in  evil;  it  could  not 
but  be  fraught  with  disaster.  Gentlemen,  picture  to 
yourselves  that  wedding:  this  girl, this  child,  by  nature 
bright  and  joyous,  possessed  of  culture  and  refinement, 
endowed  with  personal  beauty,  led  to  the  altar  by  a 
man  twenty  years  her  senior,  coarse  in  his  manners  and 
tastes,  cold,  avaricious,  mercenary.  I  almost  fancy  I 
hear  her,  in  the  frankness  of  her  nature,  in  the  honest, 
outspoken  sincerity  of  her  heart,  exclaiming  to  him: 

"*I  tell  thee,  MiUspaiigh^ 
Such  hearts  as  ours  were  never  pair'd  above, 
Ill-suited  to  each  other  ;  join'd,  not  match'd  ; 
Some  sullen  influence,  a  foe  to  both, 
Hath  wrought  this  fatal  marriage  to  undo  us.' 

"  The  sequel  has  been  what  might  have  been  expect- 
ed. This  marriage  began  without  affection ;  it  continued 
without  happiness.  The  future  of  both  parties  was  well- 
nigh  wrecked  by  their  ill-starred  union.  The  solemn 
tones  of  the  clergyman  officiating  at  the  ceremony  seemed 
to  the  youthful  bride  the  funeral  knell  of  happiness  in 
this  world.  Her  future  appeared  veiled  with  darkness. 
That  darkness  was  thenceforth  never  relieved  by  a  single 
ray  of  affection  for  the  man  whom  the  law  denominated 
her  husband. 

"  From  their  wedding-day  to  the  present  hour,  search 
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where  you  will,  you  cannot  find  the  evidence  that  mutual 
affection  existed  between  these  parties.  This  plaintiff, 
during  the  six  years  of  his  matrimonial  career,  unques- 
tionably received  many  letters  from  his  wife.  He  un- 
doubtedly preserved  those  letters.  Out  of  them  all  he 
dared  to  produce  only  one.  If  this  lady  ever  wrote  an  af- 
fectionate letter,  or  a  letter  which  bordered  on  affection, 
he  could  and  would  produce  it  before  you.  It  is  fair  to 
argue  that  this  letter  which  he  does  produce  is  the  only 
one  that  does  not  evince  hatred  towards  him.  This  let- 
ter, although  without  date,  it  is  claimed  was  Avritten  in 
1860.  How  does  she  begin  it  ?  '  My  dear  Husband  V 
'My  dear  Jackson?'  'My  Love?'  ]S"o;  nothing  of  this 
sort.  She  adopted  the  language  of  her  darling  little  boy. 
She  begins  the  letter  '  Dear  Papa.'  Ah,  how  she  loved 
that  boy — her  only  child !  Her  heart,  which  shrank  from 
her  husband,  poured  forth  its  richest  treasures  upon  her 
prattling  son — the  idol  of  her  existence,  the  pride  of  her 
life. 

"  I  will  proceed  to  read  the  letter : 

"  'Dear  Papa, — I  have  just  received  your  letter  with  the 
box,  and  the  head-dress  in  it,  which  is  very  nice  indeed,  and 
I  am  much  obliged.' 

"Well,  gentlemen,  whenever  she  received  kindness 
from  him  she  was  always  very  much  obliged.  It  was  so 
rare  a  circumstance  that  it  called  for  special  notice.  I 
will  call  your  attention  to  another  part  of  the  letter,  for 
the  purpose  of  showing  her  fondness  for  the  child.  The 
mother's  pride  glows  in  every  line — in  every  word  : 

"  'Willie  is  charming,  and  is  getting  to  be  a  general  favor- 
ite in  the  house  ;  you  have  no  idea  how  well  he  behaves  at 
table.  To-night  he  looked  at  one  of  the  waiters,  who  liad 
ear-rings  in  his  ears,  and  poor  Willie  called  out:  "Mamma, 
mamma,  do  look  at  the  man  with  the  ears  !"  All  at  table 
roared,  and  the  poor  man  sank  into  insignificance.' 
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"  In  the  letter  she  requests  Mr.  Millspaugh  to  get  the 
chambermaid  to  search  for  some  wearing-apparel  of  the 
child  that  had  been  left. 

"  '  If  they  are  at  the  Bond  Street  house  bring  them  up  with 
you  on  Saturday,  and  don't  forget  the  peaches,  or  WiUie  will 
break  his  heart.' 

"  The  letter  concludes  as  follows : 

" '  There  are  several  here  that  you  know,  and  I  suppose  that 
on  Saturday  there  will  be  a  general  rush.  It  is  late  now,  and 
I  am  going  to  bed.' 

" '  Good-night.  Mary.' 

"  The  letter  makes  allusions  to  various  individuals,  and 
speaks  of  domestic  matters  of  no  particular  interest.  I 
have  not  thought  it  important  to  take  up  time  by  read- 
ing the  whole  letter.  You  heard  all  of  it  read  when 
it  was  introduced  in  evidence.  'Now,  throughout  this 
whole  letter  there  is  not  one  word  of  affection — there  is 
nothing  in  it  that  approximates  towards  affection.  The 
letter  does  not  end  with  'Yours,  affectionately,'  or  'Your 
affectionate  wife,'  but  closes  with  a  simple '  Good-night.' 
If  this  be  the  only  letter  out  of  all  her  correspondence 
with  him  which  he  dared  introduce,  what  must  have  been 
the  other  letters ! 

"  I  now  desire  to  call  your  attention  to  the  only  letter 
of  the  plaintiff  which  has  been  offered  in  evidence.  I 
will  read  the  whole  letter.     It  is  as  follows : 

"  'Nkw  York,  August  25,  1862. 
"  'Mrs.  a.  J.  Millspaugh, — Enclosed  you  will  please  find 
a  letter  from  W.  H.  Gerard,  in  relation  to  your  stock,  for  you 
to  answer  if  you  so  desire.  I  have  no  interest  in  the  matter, 
only  this  one,  and  that  is  to  forward  all  letters  to  you  when  you 
are  entirely  and  solely  interested  ;  this,  I  think,  is  no  more 
than  a  gentleman's  duty,  for  I  have  a  great  regard  for  honor. 
Now,  as  you  have  been  absent  from  the  city  almost  three 
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weeks,  and  as  you  positively  agreed  that  you  would  often 
write  me  how  Willie  was  getting  along,  I  believe  that  that 
agreement  you  have  complied  with  just  once,  and  that  a  day 
or  two  after  you  had  arrived  at  Bridgewater  ;  if  you  think 
that  you  can  so  manage  affairs  as  to  deceive  me,  you  will 
shortly  find  out  to  the  contrary.  I  have  a  clear  right  to  be 
informed  of  his  whereabouts  at  all  times,  and  as  for  you  to 
undertake  to  steal  away  with  him  and  give  me  no  informa- 
tion as  regards  him  is  putting  your  authority  one  peg  higher 
than  I  will  coolly  and  calmly  submit  to  ;  it  is  assuming  a  de- 
gree of  right  much  higher  than  you  can  well  afford  to  carry 
out,  if  this  was  your  secret  policy  when  you  came  after  him  ; 
you  deceived  me,  and  you  are  now  deceiving  your  son,  also, 
and  you  know,  as  sure  as  the  sun  rises,  that  if  you  continue 
this  course  that  you  will  have  no  one  to  blame  but  yourself, 
for  I  shall  certainly  take  measures  to  regain  Willie  and  have 
him  under  my  care,  and  I  believe  the  law  will  give  me  this 
right  and  power  so  long  as  I  can  educate  and  support  him 
comfortably.  I  have  not  the  least  objection  for  you  to  take 
the  supreme  command  of  him,  providing  it  is  done  in  a  re- 
spectable way,  but  I  have  my  right  to  maintain,  and  am  de- 
termined that  you  will  have  to  respect  it. 

"  'As  for  yourself,  I  hope  you  are  enjoying  that  peace  and 
quietness  that  you  say  you  have  not  seen  for  the  last  six  years.' 

"Here  you  have  the  important  admission  from  the 
plaintiff  that  his  wife  claimed  to  have  seen  no  peace  nor 
quietness  for  six  years — that  is,  during  their  entire  mar- 
ried life.  How  does  this  comport  with  the  pretense  set 
up  during  the  early  part  of  this  trial,  that  the  plaintiff  and 
his  wife  lived  together  in  a  state  of  uninterrupted  har- 
mony and  bliss  until  the  defendant  obtruded  his  atten- 
tions upon  them  ? 

"  '  As  for  yourself,  I  hope  you  are  enjoying  that  peace  and 
quietness  that  you  say  you  have  not  seen  for  the  last  six 
years ;  but  if  it  rests  solely  on  the  company  of  Willie  you 
will  not  have  him  any  longer  than  I  choose  to  let  you ;  as 
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for  making  new  friends  and  true  ones,  to  find  peace  and  hap- 
piness, I  hope  that  you  will  look  a  little  higher  up  for  society 
than  you  have  for  the  past  five  years,  and  try  and  make  that 
acquaintance  with  people  of  some  importance;  and,  as  you 
are  a  stranger  in  a  strange  land,  I  would  suggest  that  you 
ought  to  have  some  gentleman  acquaintance  to  keep  you 
company  during  the  day  or  evening,  or  you  might  become 
unhappy.  Now,  what  I  want,  I  want  to  know  how  Willie  is. 
As  for  yourself,  you  I  consider  alone,  a  lady  living  on  your 
own  means  and  on  my  name,  which  is  carrying  the  matter, 
as  you  think,  all  right ;  but  you  will  find  out,  to  the  contrary 
notwithstanding,  your  conduct  has  completely  disgusted  me, 
the  more  I  meditate  on  your  movements,  for  the  last  five 
years.     I  want  to  hear  from  Willie. 

"  *  Yours,  A.  J.  Mtllspaugh.' 

"  This  is  the  once  happy  husband !  He,  over  his  own 
signature,  says  to  his  wife : 

"'Your  conduct  has  completely  disgusted  me,  the  more  I 
meditate  on  your  movements,  for  the  last  Jive  years.'* 

"  Disgusted  with  his  wife/b/'  the  last  five  \jear8 1  You 
cannot  give  to  this  paragraph  any  other  meaning.  This 
is  the  man  who  possessed  such  ardent,  continued,  and 
uninterrupted  affection  for  his  wife,  whose  happy  home 
has  been  desolated.  This  is  the  man  whose  wife  had  for 
him  such  an  overflowing  affection.  Disgusted  with  her 
for  the  last  five  years !  Gentlemen,  bear  in  mind  that 
this  period  reached  back  to  the  year  1857 — one  year  only 
after  their  marriage.  With  his  own  sign -manual  this 
plaintiff  has  told  you  that  (with  the  exception  of  the 
first  year)  during  his  whole  married  life  he  regarded  the 
conduct  of  his  wife  with  disgust.  It  is  true,  gentlemen, 
the  disgust  was  mutual.  The  disgust  he  felt  for  her  she 
most  cordially  reciprocated.  He  could  not  have  enter- 
tained for  her  a  greater  disgust  than  she  did  for  him 
during  those  five  years. 
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"  You  recollect  the  testimony  of  Mrs.  Dayton,  Mrs. 
Coffin,  Mrs.  Babcock,  and  others,  who  say  that  she  told 
them  she  was  utterly  diss^usted  with  him.  Could  I  have 
had  the  opportunity  of  cross-examining  Mr.  Millspaugh, 
so  that  I  would  not  make  him  my  own  witness,  I  would 
have  liked  to  ask  him  as  to  his  habits  of  beastly  intoxi- 
cation, as  to  the  scenes  occurring  when  he  and  his  wife 
were  alone  at  the  dead  hour  of  night.  But,  gentlemen, 
the  prudent  Counsel  upon  the  other  side  did  not  want 
his  client  to  go  upon  the  stand.  I  wanted  to  examine 
him.  I  desired  the  opportunity  of  cross  examination. 
The  plaintiff  not  having  gone  upon  the  witness-stand  in 
effect  admits  the  truth  of  every  word  sworn  to  against 
him. 

"  I  have  called  your  attention  to  the  fact  that  his 
wife  utterly  disliked  him.  I  have  proved  that  she  had  no 
affection  for  him.  If  the  testimony  shows  that  she  had 
no  affection  for  him  when  the  attentions  of  the  defend- 
ant began,  then  if  the  plaintiff  is  entitled  to  a  verdict 
at  all  it  should  be  for  only  nominal  damages — that  is, 
six  cents.  Mrs.  Dayton  swears  that  her  sister  (Mrs. 
Millspaugh)  told  her  she  disliked  her  husband,  that  she 
married  him  merely  because  it  was  her  adopted  mother's 
wish,  and  because  he  was  rich  ;  that  she  desired  to  marry 
a  man  nearer  her  own  age,  but  she  dared  not  go  con- 
trary to  the  wishes  of  her  mother.  Mrs.  Babcock  tells 
you  that  she  told  her  the  same  thing.  Mrs.  Millspaugh 
said  to  Mrs.  Dayton  that  she  was  always  ashamed  of 
Millspaugh  —  ashamed  of  his  appearance  —  ashamed  of 
him  in  every  way.  The  greatest  compliment,  the  most 
flattering  compliment,  she  ever  paid  to  his  personal  ap- 
pearance was  when  she  said  that  his  finger-nails  were 
black,  his  nose  was  red,  and  he  had  'a  whiskey-skin.' 
She  never  spoke  of  him  to  her  most  intimate  friends 
otherwise  than  in  terms  of  disrespect,  dislike,  and  dis- 
gust.   It  is  true,  being  a  well-behaved  lady,  she  did  not 
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make  known  her  matrimonial  difficulties  to  strangers. 
She  did  not  get  into  difficulties  with  him  at  the  public 
table ;  she  did  not  fight  with  him  at  the  store  of  Terbell, 
Jennings  &  Co.,  or  in  the  street.  The  scenes  of  brutalit}'" 
on  his  part  towards  her  generally  occurred  when  they 
were  alone,  or  when  they  were  before  their  intimate 
friends.  Mr.  and  Mrs.  Coffin,  as  well  as  the  other  wit- 
nesses we  have  introduced  here,  say  that  she  never  ex- 
pressed any  affection  for  him.  Mrs.  Millspaugh  com- 
plained to  Mr.  Coffin  that  her  husband  was  disagreeable 
to  her — unkind  and  ungentlemanly.  This  was  in  1859. 
Sometimes  she  said  she  would  not  live  with  him ;  some- 
times she  said  she  could  not ;  at  other  times  she  declared 
she  was  determined  not  to  live  with  him — that  she  was 
resolved  to  leave  him  altogether.  All  this,  bear  in  mind, 
was  before  she  received  any  attention  from  Adams.  The 
other  side  called  Mr.  Field  to  show  that  the  parties  lived 
happily  together,  and  the  first  question  put  to  him  by 
the  learned  Counsel  [Mr.  Knox]  was,  '  What  were  their 
relations?  Did  you  observe  an}'-  difficulties  between 
them  V  Ansvjer.  '  I  don't  think  Mrs.  Millspaugh  ever  had 
any  affection  for  her  husband.'  He  then  stated  that  he 
did  observe  a  coldness  between  them  in  1859.  At  that 
time  he  told  you  Millspaugh  charged  that  she  had  been 
guilty  of  improper — criminal — intimacy  with  ITalstead. 
The  fact  that  Millspaugh  made  this  charge,  irrespective 
of  the  consideration  whether  he  believed  it  or  made  it 
wantonly,  is  strong  proof  that  no  affection  existed  be- 
tween them.  Mr.  Field  was  the  plaintiff's  own  witness, 
and  I  might  say  one  of  our  best  witnesses  for  the  de- 
fense. The  Counsel  upon  the  other  side  says  we  fur- 
nished him  with  Mr.  Coffin,  who  was  one  of  his  best 
witnesses.  The  Counsel  having  furnished  us  with  a 
Field  for  our  triumph,  we  could  not,  in  common  po- 
liteness, do  less  than  supply  him  with  a  Coffin  for  the 
burial  of  his  case.     I  claim  that,  in  the  introduction 
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of  this  witness,  the  Counsel  has  buried  his  case  most 
effectually. 

"You  recollect  the  conversations  in  1859  and  1860, 
that  Mr.  Connor  has  sworn  to,  which  established  the  fact 
that  she  was  unhappy  and  discontented  with  her  hus- 
band. These  conversations  were  before  she  knew  Adams. 
You  recollect  the  testimony  of  Mr.  Brasher  (that  elderly 
and  respectable  gentleman  who  was  upon  the  stand), 
who  testified  to  what  she  told  him  in  18G0,  and  you  may 
judge  from  that  testimony  whether  she  had  any  affection 
for  Millspaugh.  She  stated  that  she  was  not  living  hap- 
pily with  him,  that  she  disliked  him,  that  she  did  not 
love  him.  This  is  the  testimony  of  Mr.  Brasher,  a  gen- 
tleman who  never  saw  Mr.  Adams  until  this  trial  began. 
What  did  she  say  to  Mrs.  Dayton  in  1860  ?  That  Mills- 
paugh was  disagreeable  to  her  in  every  way,  and  that 
she  did  not  live  happih^  with  him,  did  not  love  him,  and 
that  he  was  perfectly  disgusting  to  her.  You  also  recol- 
lect she  told  one  of  the  witnesses  that  years  before  she 
would  have  left  him  forever  had  not  Mrs.  Field  dis- 
suaded her  from  taking  such  a  step.  Mr.  Millspaugh 
never  took  her  to  anj^  place  of  amusement,  never  went 
out  with  her,  except  when  she  took  him  to  visit  her  own 
friends ;  he  never  introduced  her  to  the  families  of  those 
gentlemen  who  appeared  here  as  witnesses  for  him,  who 
testified  they  had  known  him  for  twenty  or  thirty  years 
— respectable  gentlemen,  connected  with  such  firms  as 
Lathrop,  Luddington  &  Co.,  and  other  well-known  and 
highly  respectable  firms  in  this  city.  Mr.  Millspaugh 
never  introduced  his  wife,  so  far  as  the  testimony  shows, 
to  a  single  family  of  his  acquaintance.  His  own  part- 
ners, as  far  as  appears  from  the  evidence,  did  not  visit 
him  socially,  unless  at  long — very  long — intervals.  I  do 
not  recollect  any  testimony  showing  that  the  families 
of  Millspaugh  and  his  partners  were  on  terms  of  social 
intercourse. 
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"  He  never  attended  church  with  her,  although  there 
is  a  little  testimony  in  the  case  that  he  went  once  with 
his  boy.  So  far  as  it  appears  from  the  evidence,  he  went 
to  church  during  their  whole  married  life  but  once ;  and 
yet  the  learned  Counsel  tells  you  that  when  the  defend- 
ant and  his  wife  came  back  from  the  East  this  plaintiff 
met  them  everywhere — in  the  street,  at  public  places, 
and  at  church  1 — and  had  he  not  thus  met  them  he  nev- 
er would  have  commenced  this  suit — the  Counsel,  but 
for  this,  never  would  have  advised  its  commencement ! 
1^0 w,  what  could  you  expect  under  these  circumstances? 
Could  you  expect  on  the  part  of  this  lady  any  fondness 
for  a  husband  who  was  guilty  of  the  ill-treatment  to 
w^hich  I  have  called  your  attention — who  would  not 
take  her  to  church,  who  would  not  take  her  to  visit  the 
families  of  his  friends,  who  provided  her  with  no  social 
acquaintances,  no  social  ties,  no  society ;  who  would  not 
go  anywhere  with  her  except  when  she  occasionally 
took  him  to  visit  her  friends  ?  In  view  of  all  the  facts 
appearing  in  evidence,  do  you  wonder  that  this  man  was 
so  disgusting  to  her  ? 

"From  all  the  circumstances  disclosed  in  this  case, 
could  you  expect  from  her  any  affection  for  this  man  to 
whom  she  found  herself  tied  and  manacled  ?  The  only 
evidence  of  affection  on  his  part  appearing  in  this  whole 
case,  as  far  as  I  recollect,  is  that  he  furnished  her  with 
some  underclothing  from  his  store ;  that  he  brought  up 
some  things  for  her  to  the  hotel  in  Newburg,  and  that 
he  insured  his  life  for  her  benefit.  Well,  gentlemen,  if 
he  had  insured  his  life  for  her  benefit,  and  died,  the  mon- 
ey she  would  have  derived  thereby  would  not,  perhaps, 
have  exceeded  the  amount  of  her  own  money  which  she 
had  expended,  and  of  which  he  had  derived  the  benefit ; 
for  it  was  his  duty  to  support  his  family  and  leave  her 
own  means  intact  for  future  contingencies,  or  at  least 
for  the  benefit  of  her  son. 
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"  Now,  I  will  simply  allude  to  the  kind  of  witnesses 
who  testified  to  affection,  or  the  want  of  affection,  be- 
tween the  parties.  The  witnesses  who  were  called  by 
the  defense  to  prove  want  of  affection  on  his  part  towards 
her  are  persons  who  were  intimate  with  Millspaugh  and 
his  wife — many  of  them  witnesses  who  lived  in  the  same 
hotel.  The  witnesses  introduced  by  the  plaintiff  to  tes- 
tify on  the  subject  of  his  relations  with  his  wife  were 
persons  who  did  not  visit  them,  or,  if  they  did,  but  rarely 
— persons,  for  example,  whose  only  means  of  judging  con- 
sisted in  observing  her  come  in  and  make  purchases  at 
her  husband's  store.  Now,  their  testimony  does  not 
disprove  a  single  fact  which  we  have  introduced  in  the 
case ;  but  it  merely  proves  that  she  did  not  disclose  her 
unhappiness  to  everybody,  that  she  did  not  parade  it 
before  her  husband's  friends  and  clerks;  but,  on  the 
contrary,  as  a  general  thing,  revealed  the  state  of  her 
feelings  towards  her  husband  only  to  her  own  especial 
confidential  friends  and  acquaintances.  Has  the  plain- 
tiff introduced  a  single  witness,  who  was  upon  confiden- 
tial terms  with  Mrs.  Millspaugh,  to  prove  that  she  lived 
happily  with  her  husband?  Not  one.  The  witnesses 
on  the  part  of  the  plaintiff  and  defendant,  who  lived  in 
the  same  house  with  the  plaintiff  and  his  wife,  prove  that 
Mrs.  Millspaugh  had  neither  respect  nor  affection  for  her 
husband.  Not  a  single  witness  who  ever  resided  under 
the  same  roof  with  the  parties  has  testified  to  the  exist- 
ence of  friendly  or  affectionate  relations  between  Mills- 
paugh and  his  wife.  The  testimony  on  this  subject  on 
the  part  of  the  plaintiff  does  not  in  the  slightest  degree 
contradict,  nor  is  it  any  way  inconsistent  with  that  of 
the  defense.  The  testimony  proving  that  Mrs.  Mills- 
paugh never  had  any  affection  for  her  husband  is  uncon- 
tradicted. The  great  fact  is  established  by  testimony 
alike  unimpeachable  and  undisputed. 

"  There  is  one  feature  of  this  case  presented  by  the 
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evidence  which,  in  and  of  itself,  irrespective  of  all  other 
circumstances,  demonstrates  beyond  all  question  that  the 
plaintiff  did  not  possess  in  the  slightest  degree  the  affec- 
tion of  his  wife,  and  that  is  the  relations  which  existed 
between  her  and  Halstead.  That  she  was  deeply  in  love 
with  Halstead  no  one  who  has  read  the  evidence  can 
doubt.  He  was  constant  and  unremitting  in  his  at- 
tentions. Wherever  Millspaugh  and  his  wife  boarded 
Halstead  boarded.  He  was  with  them  at  Bergen,  at 
Lafayette  Place,  at  Eleventh  Street,  and  at  the  Bond 
Street  house.  He  sat  next  her  at  table,  and  was  in  her 
room  almost  constantly,  as  Elizabeth  Burton  testified. 
Mrs.  Dayton  stated  that  Mrs.  Millspaugh  told  her  she 
would  have  married  him  had  he  proposed.  She  told  the 
same  thing  to  Mrs.  Coffin.  She  wore  a  locket  contain- 
ing his  likeness  up  to  the  time  she  married  Mr.  Adams. 
"The circumstances  of  his  death  were  deeply  affecting. 
The  evening  preceding  his  fatal  illness  he  passed  in  her 
company.  He  must  have  had  some  premonition  that  his 
mortal  career  was  about  to  close.  From  the  depth  of 
his  affection  he  said  to  her:  Mf  I  am  smitten  down  with 
illness,  will  you  attend  me  as  you  did  formerly  V  She 
gave  a  woman's  plighted  honor  that  she  would.  The 
next  morning  she  observed  that  his  place  at  the  break- 
fast-table was  vacant.  She  waited;  he  did  not  come. 
She  waited  still  longer,  but  he  came  not.  Apprehension 
of  evil  overwhelmed  her ;  she  sent  for  him  ;  the  report 
came  that  his  door  was  locked.  She  hastened  to  his 
lodgings ;  the  door  was  closed ;  she  tried  it ;  it  was  se- 
curely fastened.  Summoning  all  her  courage,  arousing 
all  her  energies,  she  burst  into  his  room.  There,  upon 
the  floor,  lay  the  loved  one  insensible — he  who  had  so 
often  breathed  into  her  ear  words  of  tenderest  regard. 
Those  eyes  which  had  so  often  interchanged  glances  of 
affection  with  hers  were  dull.  That  countenance,  hither- 
to radiant  with  love  whenever  she  saw  him,  was  void  of 
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expression.  His  life  was  in  peril.  She  sent  for  a  physi- 
cian, whose  coming  she  awaited  with  fearful  anxiety. 
The  minutes  seemed  hours.  She  could  bear  the  delay 
no  longer;  she  sent  for  another  physician  ;  at  length  he 
came ;  then  the  one  first  sent  for  arrived.  She,  alone, 
remained  with  the  object  of  her  affection — smitten  down 
in  his  early  manhood,  his  life  fast  ebbing  away — until 
afternoon,  when  his  brother  arrived,  in  whose  charge 
she  left  him.  The  next  day  she  beheld  him — a  corpse ! 
Oh,  gentlemen,  you  know  not  what  anguish  that  poor 
woman  then  felt !  All  the  agony  of  a  lifetime  seemed 
concentrated  in  that  moment.  As  she  gazed  upon  the 
lifeless  form  of  her  deeply  loved  and  devoted  friend  I 
can  almost  fancy  I  hear  her  exclaiming : 

"  '  Thou  art  fled  ! 
Like  some  frail  exhalation  which  the  dawn 
Robes  in  its  golden  beams.     Ab,  thou  hast  fled! 
The  brave,  the  gentle,  and  the  beautiful, 
The  child  of  grace  and  genius. 


"'Upon  those  pallid  lips, 
So  sweet  even  in  their  silence,  on  those  eyes 
That  image  sleep  in  death,  upon  that  form, 
Yet  safe  from  the  worm's  outrage,  let  no  tear 
Be  shed  -*  *  * 

"  *  Mine  is  a  woe  too  deep  for  tears  when  all 
Is  reft  at  once.' 

"Ah, that  was  the  most  trying  scene  of  her  life !  The 
whole  world  seemed  a  blank.  In  her  attachment  and 
devotion  to  the  departed  she  had  even  expressed  a  wish 
to  elope  with  him.  She  regarded  him  as  her  future  hus- 
band, and  when  he  died  it  seemed  as  though  her  future 
was  enshrouded  in  the  darkness  of  death.     Yet  when 
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she  saw  his  funeral  procession  marching  with  solemn 
step  on  its  way  to  the  grave,  to  which  it  was  to  con- 
sio^n  the  mortal  remains  of  one  who  had  been  the  most 
dear  to  her  of  any  on  earth,  she  began  to  realize  her 
bereavement ;  the  fountains  of  her  heart  were  unloos- 
ened ;  she  found  relief  in  her  sorrow ;  she  gave  vent  to 
her  grief  in  a  flood  of  tears.  The  housekeeper  of  the 
Bond  Street  house — the  plaintiff's  witness — says :  '  She 
wept  as  though  she  had  lost  the  kindest  and  best  of  hus- 
bands.' Her  relations  with  Halstead,  her  fondness  for 
him,  her  devotion  to  him,  her  flirtations  with  others 
Avhose  names  we  have  kept  out  of  this  case,  her  fond- 
ness for  the  society  of  gentlemen — all  this  was  the  nat- 
ural (I  had  almost  said  the  inevitable)  result  of  her  ill- 
starred  union  with  Millspaugh. 

"  Gentlemen,  understand  me.  I  do  not  contend  that 
the  wife  of  the  plaintiff,  in  her  relations  with  Hal- 
stead,  was  prudent ;  that  in  judgment — in  following  the 
impulses  of  her  heart — she  did  not  err ;  that  she  did  not 
transgress  the  rules  of  strict  propriety ;  but  I  do  most 
earnestly  and  confidently  maintain  that  her  conduct  was 
free  from  criminality — that  the  charge  of  criminal  inti- 
macy with  Halstead,  which  Millspaugh  brought  against 
her  at  the  time,  and  which  he  repeated  to  the  witness, 
Julien  Davies,  after  the  commencement  of  this  trial,  was 
as  wicked  as  it  was  cruel.  The  only  point,  the  only  pur- 
pose of  this  testimony,  the  only  legitimate  use  which  can 
be  made  of  it,  is  to  show  that  she  entertained  no  affec- 
tion for  Millspaugh.  Gentlemen,  in  point  of  law,  as  I 
have  already  shown  you,  it  makes  no  difference  who  was 
at  fault,  whether  Millspaugh  or  his  wife.  Even  though 
the  fault  were  all  on  her  side,  though  the  husband  had 
never  ill-treated  her,  though  his  habits  were  correct — 
still,  according  to  the  well-settled  law,  Adams  should  not 
be  held  accountable  for  destroying  her  affection  for  her 
husband  when  there  was  none  to  destroy.     Adams  did 
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not  break  up  Millspauglr  s  domestic  comfort,  for  the  rea- 
son that  he  had  none.  The  ground  on  which  a  case  of 
this  kind  can  be  maintained  is  that  the  defendant  has 
seduced  the  wife  of  the  plaintiff,  and  that  he  has  thereby 
been  deprived  of  her  affection  and  her  services.  That 
Seth  Adams  did  not  destroy  the  affection  of  Mrs.  Mills- 
paugh  for  her  Imsband  is  clearly  and  overwhelmingly 
shown  by  the  undisputed  and  uncontradicted  evidence 
on  the  part  of  the  defense.  In  a  word,  upon  this  point 
the  defense  have  proved  by  the  intimate  friends  of  Mrs. 
Millspaugh,  including  her  own  sister,  that  she  (Mrs.  Mills- 
paugh)  never  evinced  any  affection  for  her  husband;  but, 
on  the  contrary,  from  the  time  of  her  marriage  down  to 
the  period  of  her  final  separation  from  him,  she  always 
said  that  she  did  not  and  never  could  love  him,  that  she 
had  no  affection  for  him,  that  she  disliked  him,  that  she 
was  always  ashamed  of  him,  and  that  he  was  disgusting 
to  her.  No  testimony  contradicting  this  state  of  facts 
has  been  introduced  by  the  other  side.  Not  a  witness 
on  the  part  of  the  plaintiff  has  testified  that  he  or  she 
ever  heard  Mrs.  Millspaugh,  at  any  time  or  under  any 
circumstances,  express  the  least  affection  for  Millspaugh. 
The  plaintiff,  from  all  her  correspondence  with  him,  from 
1856 — the  date  of  their  marriage — down  to  1862,  when 
they  were  finally  separated,  has  not  been  able  to  select  a 
single  letter  to  introduce  before  you  containing  a  word 
of  affection. 

"  1  say,  therefore,  that  upon  the  undisputed  facts  of  the 
case,  it  appears  that  Adams  did  not  destroy  her  affection 
for  her  husband,  nor  break  up  the  domestic  comfort  of 
that  husband.  The  plaintiff's  Counsel  may  still  say  that 
the  plaintiff  was  entitled  to  the  services  of  his  wife,  and 
that  for  the  loss  of  these  services  vou  ouo^ht  to  ofive  him 
pecuniary  compensation.  According  to  the  plaintiff's 
own  showing,  he  lavished  money  upon  her  freely,  sup- 
plied all  her  pecuniary  wants  most  generously.     She 
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earned  him  no  money,  that  is  certain.  Her  only  value 
to  him,  in  a  pecuniary  point  of  view,  was  to  spend  his 
money.  He  is  now  relieved  of  that  expense,  and  her 
loss  is  a  pecuniary  gain.  But  perhaps  the  Counsel  may 
say  he  was  entitled  to  her  services  in  bringing  up  the 
child.  In  this  connection,  recollect,  the  plaintiff  in  1859 
charged  her  with  infidelity  to  her  marriage  vow,  in  re- 
spect to  Halstead;  that  charge  he  repeated  after  this 
suit  was  brought.  If  she  were  thus  corrupt,  as  he  al- 
leges, before  she  knew  Adams,  then  the  plaintiff  has 
suffered  no  damages  in  the  loss  of  her  services  in  bring- 
ing up  the  child.  Although  this  charge  of  infidehty 
with  Halstead  was  utterly,  wickedly  false,  yet  the  plain- 
tiff should  be  held  to  a  full  responsibility  for  having 
made  it,  and  for  having  repeated  it  since  the  final 
separation  of  his  wife  from  him,  especially  in  view 
of  the  fact  that  he  has  not  gone  upon  the  stand  to 
contradict,  modify,  or  explain  this  accusation.  You 
should  offset  this  accusation  of  the  plaintiff  against 
any  claim  for  damages  on  the  ground  of  loss  of  the 
wife's  services. 

"  The  plaintiff's  position  is  simply  this :  he  wants  you 
to  give  him  large  damages  for  the  loss  of  a  wife,  whose 
only  value  to  him,  upon  his  own  showing,  consisted  in 
spending  his  money  freely  and  spreading  moral  desola- 
tion through  his  household.  According  to  his  showing, 
her  loss  was  a  great  pecuniary  and  moral  gain. 

"  I  have  shown  you  that  upon  the  well-settled  law  ap- 
plicable to  this  class  of  cases,  even  though  the  defendant 
had  seduced  the  wife  of  the  plaintiff — that  even  though 
the  defendant  had  not  proved  the  sincerity  of  his  devo- 
tion to  her  by  the  solemnization  of  a  marriage — that 
even  though  his  attentions  to  her,  instead  of  being,  as 
they  were,  honorable,  had  been  dishonorable  from  the 
commencement  of  their  acquaintance  to  the  present 
time — that  then,  upon  the  undisputed  facts  appearing 
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in  evidence,  the  plaintiff  would  only  be  entitled  to  nom- 
inal or,  at  the  utmost,  very  small  damages. 

"  This,  gentlemen,  brings  me  to  the  only  remaining 
branch  of  the  defense. 

"lY.  There  was,  in  fact,  no  seduction. 

"There  w^as  a  divorce,  followed  by  a  marriage,  be- 
tween Mr.  Adams  and  Mrs.  Millspaugh,  solemnized  in 
due  form  in  a  church  and  by  a  clergyman.  There  has 
been  cohabitation  since  that  marriage.  That  is  not,  in 
any  sense  of  the  term,  seduction. 

"  As  I  have  already  stated,  the  plaintiff  has  averred 
in  his  sworn  complaint  that  as  early  as  August,  1861, 
his  wife  was  seduced.  The  marriage  with  defendant, 
bear  in  mind,  was  in  the  following  December.  The 
learned  Counsel  charged  in  his  opening  that  the  defend- 
ant, before  he  went  through  the  forms  of  marriage  with 
her,  seduced  the  plaintiff's  wife.  Notwithstanding  this 
grave  accusation  has  been  spread  upon  the  record  of 
this  Court,  and  the  Counsel  flaunted  it  before  you  in 
his  opening,  there  has  not  been  adduced  in  its  support  a 
single  iota  of  proof.  "Why  should  the  plaintiff,  without 
any  evidence  to  establish  it,  make  such  an  infamous  ac- 
cusation against  the  mother  of  his  child  ? 

"  As  the  plaintiff's  Counsel  has  introduced  before  you 
some  evidence  respecting  the  relations  of  the  defendant 
and  this  lady  prior  to  the  marriage — as  the  Counsel  is 
soon  to  address  you,  and  as  I  shall  have  no  opportunity 
to  answer  him,  though  he  should  misconstrue,  pervert, 
and  distort  the  evidence  to  the  utmost  extent — I  suppose 
I  ought  to  comment  on  the  leading  features  of  this  evi- 
dence before  I  close  my  argument. 

"  First.  What  has  the  plaintiff  proved  as  to  the  con- 
duct of  this  lady  and  Mr.  Adams  before  the  journey  to 
Indiana?  You  would  have  supposed,  from  the  open- 
ing of  the  Counsel,  that  after  Millspaugh  and  his  family 
moved  to  the  Bond  Street  house  Mr.  Adams  followed 
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them,  and  sought  out  this  lady  in  order  to  accomplish 
her  ruin.  Yet  it  is  in  evidence  before  you  that  Adams 
commenced  boarding  there  in  1856,  and  continued  there 
until  he  and  Millspaugh  left  together  in  1862.  Mills- 
paugh  began  boarding  there  in  1859.  -Adams's  only 
offense  in  this  regard  was,  he  simply  remained  at  the 
Bond  Street  house  after  Millspaugh  came.  It  does  not 
appear  that  the  defendant  paid  any  special  attention  to 
Mrs.  Millspaugh  until  about  the  year  1861.  He  sat  next 
her  at  the  public  table  when  her  husband  was  present 
and  when  he  was  absent.  He  visited  her  in  her  room 
(as  other  gentlemen  did  who  have  testified  before  j^ou) 
when  her  husband  was  there  and  when  he  was  not. 
He  walked  with  her  in  the  public  street,  as  did  other 
gentlemen  with  whom  she  was  acquainted :  there  was 
nothing  at  all  improper  in  that.  He  went  out  with  her ; 
sometimes  her  husband  went  along,  and  sometimes  he 
did  not.  He  occasionally  accompanied  her  in  her  visits 
to  her  lady  friends,  as  did  other  gentlemen.  "Whatever 
attentions  the  defendant  bestowed  upon  Mrs.  Millspaugh 
were  open  and  public  —  well  known  to  Millspaugh — 
those  attentions  never  called  forth  the  slightest  disap- 
proval on  his  part,  so  far  as  this  defendant  was  aware. 

"  My  learned  opponent,  with  singular  pertinacity,  plied 
witness  after  witness  with  the  question  w^hether  he  had 
not  seen  the  defendant  and  this  lady  in  Mercer  Street ; 
and  after  each  witness  had  responded  in  the  most  em- 
phatic manner  in  the  negative  the  Counsel  gave  up  in 
despair.  At  length  he  got  one  witness  to  say  that  he 
thought  he  had  seen  them  walking  together  in  Amity 
Street,  near  Broadway.  Amity  Street  is  as  respectable 
as  any  street  in  this  city.  Ah  !  but,  says  the  Counsel, 
it  is  near  Mercer  Street:  so  is  Broadway;  so  is  the 
Bond  Street  house,  where  the  plaintiff  and  his  family 
boarded.  The  learned  Counsel,  with  an  air  of  triumph, 
brought  out  on  the  direct  examination  of  Korah  Glea- 
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son,  the  servant -girl,  the  fact  that  on  some  occasion  in 
the  daytime,  when  Adams  was  in  Mrs.  Millspaugh's 
room,  Norah  took  the  child  out  to  walk.  This  little 
triumph  was  short-lived,  for  the  cross-examination  of 
this  witness  at  once  developed  the  fact  that  she  took 
the  child  out  to  walk  every  day  when  the  weather  was 
suitable. 

"  In  regard  to  the  testimony  of  Margaret  Belmont — to 
say  nothing  of  considerations  of  credibility  w^hich  her 
name  and  that  of  Jane  Winslow  will  readily  suggest  to 
your  minds — one  little  fact  is  a  complete  answer:  the 
defendant,  at  the  time  she  mentioned,  did  not  know 
Mrs.  Millspaugh,  and  therefore  could  not  have  had  her 
portrait  to  exhibit.  At  the  time  to  which  Jane  Wins- 
low  alluded  in  her  evidence  it  does  not  appear  that 
Adams  was  even  acquainted  with  Millspaugh,  and  that 
fact  alone  is  enough  to  give  the  stamp  of  utter  improb- 
ability to  her  story. 

"  It  has  been  charged,  as  I  have  already  stated,  against 
this  lady  that  her  conduct  at  Saratoga  was  criminal. 
She  went  to  Saratoga  in  August,  1861,  in  company  with 
Mr.  and  Mrs.  Coffin,  friends  with  whom  the  plaintiff 
was  willing  she  should  go,  as  the  Counsel  told  you  in  his 
opening.  Ah  !  but  says  the  Counsel,  Mr.  Adams  arrived 
there  a  day  or  two  afterwards.  Is  there  anything  to 
show  that  it  had  not  been  his  habit  for  years  to  visit 
Saratoga  every  summer?  Counsel  subjected  witnesses 
to  a  most  searching  examination  to  prove  the  character 
of  the  attentions  the  defendant  bestowed  upon  this  lady 
at  Saratoga.  He  ascertained  that  Mr.  Adams,  in  com- 
pany with  Mrs.  Coffin,  and,  I  believe,  other  ladies,  visited 
Congress  Spring  daily;  that  on  some  occasions  the 
whole  party  went  to  the  lake.  The  Counsel  having  es- 
tablished this  fact,  by  dint  of  perseverance,  got  from  one 
witness  the  further  fact  that  at  the  Lake  House  they 
had  some  refreshments.     Evidently  believing  that  Ad- 
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ams  had  induced  this  lady  to  imbibe  some  choice  liquor, 
in  order  that  she,  under  its  exhilarating  influence,  might 
fall  an  easy  victim  to  his  seductive  arts  and  wiles,  the 
Counsel,  with  a  peculiar  significance  of  tone,  asked, 
'What  refreshments?'  The  witness  answered,  '  Some 
fried  potatoes !'  Well,  I  don't  believe  my  learned  friend, 
w^ith  all  his  skill,  can  prove  this  lady  drunk  on  fried 
potatoes.  Determined  not  to  be  baffled  in  his  efforts  to 
prove  the  inflammatory  and  exhilarating  nature  of  'the 
refreshments,'  the  Counsel  says,  '  But  what  did  they 
have  to  wash  them  [fried  potatoes]  down  V  The  wit- 
ness answered, '  Lemonade.'  The  Counsel  then  left  that 
subject.  During  the  progress  of  the  trial  he  proved  that 
Mr.  Adams,  Mrs.  Millspaugh,  her  child,  and  nurse  left 
Saratoga,  went  to  Albany,  and  came  to  this  city  on  the 
night  boat.  The  nurse,  IS^orah  Gleason,  has  been  pro- 
duced before  you  as  a  witness  on  behalf  of  the  plaintiff 
— a  witness  entirely  friendly  to  bim.  Was  there,  on  the 
part  of  Mrs.  Millspaugh,  the  slightest  impropriety  on  that 
occasion  ?  If  so,  Norah  Gleason,  a  free  and  willing  wit- 
ness, could  have  proved  such  impropriety.  She  could 
prove  nothing  against  Mrs.  Millspaugh,  simply  because 
she  was  guilty  of  nothing. 

"  The  Counsel  has  gained  nothing  by  his  raid  on  Sara- 
toga. He  first  made  an  attack  on  the  spring ;  but  he  got 
nothing  save  pure  Congress  water,  and  much  good  may 
it  do  him.  Then,  catching  the  military  spirit  of  the  age, 
he  made  a  most  desperate  charge  upon  the  Lake  House, 
and  he  captured  only  some  fried  potatoes.  Next,  hot 
with  enthusiasm,  heated  seven  times  its  usual  heat,  he 
made  a  most  furious  onslaught  on  the  ]S"orth  Kiver.  But 
he  has  not  yet  set  the  North  Hiver  on  fire. 

"  The  plaintiff,  even  with  the  aid  of  his  detectives  and 
emissaries,  after  scouring  the  city  and  country  far  and 
wide,  has  proved  nothing — literally  nothing — in  respect 
to  this  lady  and  the  defendant,  except  one  single,  solitary 
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kiss.  I  may  be  mistaken  upon  the  legal  question — if  so, 
you  will  pardon  me ;  but,  gentlemen,  as  I  understand 
the  law,  kissing  is  not  adultery,  although  the  Counsel, 
with  his  habit  of  exaggeration,  with  the  poetic  skill,  the 
creative  power,  which  pervaded  his  opening  speech,  per- 
haps may  establish  the  contrary. 

"  From  the  opening  of  the  plaintiff's  Counsel  you  would 
have  supposed  that  the  attentions  of  Mr.  Adams  to  this 
lady  were  unknown  to  the  plaintiif,  yet  the  testimony 
on  both  sides  discloses  the  fact  that  such  attentions  were 
well  known  to  him. 

"The  Counsel  has  stated  that  in  the  summer-time 
whenever  Mrs.  Millspaugh  left  the  Bond  Street  house 
Mr.  Adams  disappeared,  that  they  met  out  of  town,  and 
that  they  both  reappeared  at  the  hotel  at  the  same  time. 
Whenever  witnesses  were  upon  the  stand  who  saw  Mrs. 
Millspaugh  out  of  town  in  the  summer,  the  Counsel  in- 
variably asked  them  if  Mr.  Adams  was  there,  and  in 
every  instance  the  answer  was  in  the  negative.  Except 
at  Saratoga,  in  1861,  it  does  not  appear  that  Mr.  Adams 
and  Mrs.  Millspaugh  ever  met  out  of  town  during  the 
summer.  With  the  vast  preparation  plaintiff  has  made 
for  the  trial  of  this  case,  with  his  detectives  everywhere, 
had  the  defendant  and  this  lady  met  out  of  town  they 
would  have  scented  out  this  fact. 

"  If  Mr.  Adams's  attentions  to  Mrs.  Millspaugh  were 
other  than  gentlemanly  and  honorable,  or  if  they  were 
too  unremitting,  too  constant,  why  did  not  her  husband 
make  objection?  If  there  were  anything  that  savored 
of  impropriety  in  the  defendant's  course  towards  this 
lady,  would  not  this  plaintiff,  if  he  failed  to  speak  out- 
right, have  manifested  some  coolness,  or  some  slight  re- 
serve in  his  manner  towards  this  defendant  ?  Mr.  Ad- 
ams testified  that  he  was  never  made  aware  that  his  at- 
tentions to  Mrs.  Millspaugh  were  disagreeable  to  her 
husband.     Mr.  Millspaugh  never  gave  him  the  remotest 
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hint  or  intimation  of  anything  of  the  kind.  Had  not 
Mr.  Adams's  testimony  in  this  respect  been  true,  certainly 
Mr.  Millspaugh,  a  competent  witness,  who  was  liei^e  in 
Court  and  heard  the  evidence,  would  have  gone  upon  the 
stand  to  contradict  it.  It  is  true,  Norah  Gleason  testified 
that  during  the  latter  part  of  the  time  at  the  Bond  Street 
house  Millspaugh  did  not  seem  to  like  Mr.  Adams ;  but 
she  did  not  testify  that  he  ever  intimated  anything  of 
this  kind  to  his  wife  or  to  Mr.  Adams.  On  the  con- 
trary, it  appears  that  afterwards  he  was  very  intimate 
with  Mr.  Adams.  Subsequent  to  this,  and  after  they 
moved  to  the  Union  Place  Hotel,  Mr.  Scott,  one  of  the 
plaintiff's  witnesses,  testifies  that  he  visited  the  plaintiff 
there  at  his  rooms ;  that  Mr.  Adams  was  present ;  that 
Millspaugh  introduced  him  to  the  witness,  and  that 
Millspaugh  and  Adams  seemed  to  be  on  pleasant  and 
friendly  terms. 

"  What  is  the  first  we  hear  of  Mrs.  Millspaugh's  in- 
tention to  go  West  and  procure  a  divorce  ?  It  is  after 
her  illness  at  the  Union  Place  Hotel,  after  she  had 
experienced  from  the  plaintiff  the  unkind  and  cruel 
treatment  to  which  I  have  called  your  attention.  She 
expressed  to  her  intimate  friend,  Mrs.  Coffin,  her  deter- 
mination to  take  this  course.  She  asked  Mrs.  Coffin  to 
accompany  her.  Mrs.  Coffin  says  she  would  have  gone 
but  for  the  fact  that  she  was  about  leaving  for  Europe  ; 
that  she  then  requested  her  husband  to  go,  but  it  seems 
for  some  reason  he  did  not.  What  that  reason  was 
the  Counsel  upon  the  other  side  might  have  elicited  on 
cross-examination.  He  might  have  ascertained  whether 
his  business  engagements  prevented.  Disappointed  as 
Mrs.  Millspaugh  was  in  not  having  the  company  of  Mr. 
or  Mrs.  Coffin,  it  was  then  that  she  asked  Mr.  Adams 
to  go  with  her.  He  did  not  refuse.  He  went  with  her 
twice;  on  one  occasion  her  little  son  was  with  them. 
They  stopped  at  various  hotels  on  the  route ;  he  regis- 
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tered  her  name  as  she  requested,  and  they  generally  had 
rooms  contiguous  or  very  near  each  other.  The  Coun- 
sel upon  the  other  side  may  make  the  most  of  that. 
Obtaining  the  divorce  was,  at  all  events,  the  proceeding 
of  Mrs.  Millspaugh.  It  is  not  in  proof  that  Adams  ad- 
vised it,  or  had  anything  to  do  with  it,  except  to  act  as 
she  requested.  He  was  asked  by  this  lady,  stricken 
down  with  grief  and  so  brutally  treated  by  her  hus- 
band, to  go  to  Indiana  with  her,  and  he  had  not  the 
heart  to  refuse.  He  did  go  with  her.  He  takes  all  the  re- 
sponsibility of  his  acts.  After  the  lapse  of  some  months, 
the  divorce  having  been  procured  in  October,  1861,  in 
December  next  ensuing  he  married  her.  She  became 
his  lawful  wife,  as  he  believed,  and  from  that  time  to 
this  they  have  been  living  and  cohabiting  together  as 
man  and  wife. 

"  Mr.  Coffin  testified  that  just  before  she  started  on 
the  journey  to  Indiana  she  intimated  to  him  it  was  not 
improbable  that  after  she  obtained  her  divorce  she  might 
marry  Mr.  Adams.  This  will  be  relied  on  by  the  other 
side  to  prove  that  at  this  time  Adams  and  Mrs.  Mills- 
paugh were  engaged.  Suppose  they  were.  Is  it  likely 
that  Mr.  Adams  would  be  so  devotedly  attached  to  this 
lady  as  to  intend  to  make  her  his  wife,  and  yet  not  re- 
spect her  sufficiently  to  abstain  from  attempting  crimi- 
nal liberties  with  her  ?  Would  he  not  be  likely  to  guard 
and  protect  the  honor  of  his  future  wife  ?  Is  there  any 
proof  of  improper  intimacy  during  either  of  these  jour- 
neys to  Indiana  ?  Not  the  least.  If,  as  the  Counsel  has 
sought  to  prove,  these  parties  'were  engaged  to  be  mar- 
ried, that  fact  is  a  sufficient  answer  to  the  base  insinu- 
ation that  they  were  guilty  of  criminal  intimacy.  The 
Counsel  told  you  that  the  defendant  was  a  man  of  in- 
telligence, of  talent,  fascinating  in  his  appearance,  of 
captivating  manners.  He  also  proved  to  you  that  de- 
fendant's father  was  a  man  of  large  wealth.     In  select- 


336  CASE   OF   MILLSPAUGH  V.  ADAMS 

ing  a  partner  for  life  the  defendant  might  have  taken 
his  choice  among  the  elite  of  society.  Had  he  known 
that  this  lady  had  parted  with  her  virtue — that  he  had 
deprived  her  of  the  choicest  jewel  of  female  character — 
is  it  at  all  probable  that  he  would  have  married  her? 
Why  should  he  cast  his  prospects  for  life,  his  future, 
all  he  had  on  earth,  at  the  feet  of  this  lady  if  he  did  not 
believe  that  she  w^as  pure  ?  In  a  word,  had  he  known 
her  to  be  impure,  would  he  have  married  her  ?  Gentle- 
men, you  are  sworn  to  decide  according  to  the  proof. 
There  is  in  this  case  not*  a  particle  of  proof  that  Mr. 
Adams,  prior  to  his  marriage  with  this  lady,  was  ever 
guilty  of  any  improper  intimacy  with  her.  The  plain- 
tiff's Counsel  called  Mr.  Adams  as  a  witness.  I  asked 
him  the  direct  question.  Under  the  solemn  obligations 
of  his  oath,  he  told  you  that  prior  to  his  marriage  with 
her  this  lady  was  guilty  of  no  impurity  with  him.  This 
is  the  direct,  positive,  and  unequivocal  evidence  of  one 
who  cannot  be  mistaken.  It  is  the  only  evidence  in  the 
case  upon  the  subject.  The  evidence  brought  out  by 
the  plaintiff's  Counsel  that,  in  going  to  and  from  Indi- 
ana, these  parties,  when  they  put  np  at  hotels,  had 
rooms  \yhich  were  contiguous,  taking  it  in  its  worst 
possible  phase  against  the  defendant,  would  not  prove 
intimacy  of  the  kind  under  discussion,  but  merely  an 
opportunity  for  such  intimacy.  That  is  not  proof  in 
any  possible  sense  of  the  term. 

"One  word  more  as  to  the  divorce.  Ilis  Honor  has 
decided  that  this  decree  of  divorce  obtained  in  Indiana 
is  not  binding  in  this  State.  Far  be  it  from  me,  in  my 
address  to  you,  to  question  the  propriety  of  his  Honor's 
decision.  The  point  I  make  is  this :  Mr.  and  Mrs.  Adams 
believed  it  to  be  binding.  They  went  out  to  Indiana 
and  consulted  a  respectable  and  eminent  lawyer  in  that 
State.  He  advised  her  that  he  could  obtain  a  divorce 
which  would  be  binding,  not  only  in  Indiana  but  every- 
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where.  Acting  upon  that  advice  she  procured  a  divorce 
in  accordance  with  the  laws  of  that  State.  This  lady 
and  Mr.  Adams  had  the  right  to  believe  and  did  believe 
it  to  be  binding. 

"  "When  she  was  free,  morally  and  legally  free,  as  Mr. 
Adams  believed,  from  the  marriage  which  had  been  such 
a  terrible  blight  upon  her  happiness,  he  demonstrated 
the  purity  and  sincerity  of  his  motives  by  offering  her 
his  hand  and  his  heart ;  and  in  due  form  a  minister  of 
the  Gospel,  in  a  church  of  God,  solemnized  the  rite  of 
marriage  between  them,  and  .pronounced  them  man  and 
wife.  Thenceforth  he  became  the  guardian  and  protec- 
tor of  her  honor,  and  that  office  he  will  maintain  to  his 
dying  day.  Mr.  Adams  in  his  relations  with  this  lady 
has  acted  thoroughout  in  good  faith.  When  they  were 
pronounced  man  and  wife  their  destiny  for  this  world  was 
irrevocably  united.  The  future  of  the  one  is  intwined 
with  that  of  the  other.  This  marriage,  unlike  the  one 
with  Millspaugh,  was  signalized  by  mutual  respect  and 
affection.  It  was  accompanied  by  a  union  of  hearts. 
The  union  of  these  parties,  solemnized  in  accordance 
with  the  rites  of  the  Church,  can  only  be  severed  by 
death.  If  by  reason  of  any  technicalities  their  mar- 
riage is  not  legal,  in  that  event,  at  the  proper  time, 
the  marriage  ceremony  will  be  again  solemnized  be- 
tween them. 

"  All  that  gives  this  plaintiff  even  a  technical  right  of 
recovery  upon  this  evidence  is  simply  this :  The  Court 
has  ruled  that  the  Indiana  divorce,  in  point  of  law,  is 
not  binding.  Upon  that  ruling,  by  which  you  must  be 
governed  (if  this  decision  is  wrong  the  defendant  may 
appeal  and  have  it  reviewed  by  a  higher  Court),  the 
plaintiff  is  entitled  to  recover  something,  because  the 
defendant  married  this  lady,  and  they  have  lived  to- 
gether since  as  man  and  wife.  I  have  demonstrated  'to 
you  that,  even  in  view  of  that  decision  of  his  Honor, 
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upon  the  undisputed  facts  of  this  case  the  plaintiff  is 
only  entitled  to  recover  nominal  damages. 

"  Gentlemen,  I  have  shown  you  that,  according  to  the 
law  of  the  land,  as  expounded  by  our  Supreme  Court,  the 
defendant  is  not  chargeable  with  alienating  the  affection 
of  the  plaintiff's  w4fe  if  there  were  no  affection  between 
them ;  that  the  defendant  is  not  chargeable  with  having 
destroyed  the  plaintiff's  domestic  comfort  if  he  had  none 
to  be  destroyed. 

"  I  have  proved  to  you  that  the  plaintiff's  habits  of 
intemperance  were  calculated  to  alienate  the  affection 
of  his  wife,  and  that  they  did  contribute  largely  to  pro- 
duce that  result. 

"  I  have  demonstrated  to  you  that  the  plaintiff  was 
guilty  of  unkind,  harsh,  and  cruel  treatment  towards  his 
wife,  and  that  this  operated  to  prevent  her  entertaining 
any  affection  for  him. 

"I  have  demonstrated  to  you,  upon  the  undisputed 
and  uncontradicted  evidence,  that  whether  she  had  or 
had  not  good  cause,  whether  the  blame  was  w^holly  on 
the  part  of  the  husband  or  w^holly  on  the  part  of  the 
vrife,  or  whether  both  were  at  fault,  that  beyond  all 
question,  in  point  of  fact,  she  had  neither  respect  nor 
affection  for  her  husband ;  that  her  feelings  towards  him 
were  those  of  aversion  and  disgust,  and  that  this  state 
of  facts  existed  long  before  Mr.  Adams  was  acquainted 
with  the  lady. 

"I  have  shown  you  that  if  the  declarations  of  the 
plaintiff  respecting  her  be  true — declarations  which  w^e 
dispute,  but  by  which  the  plaintiff  should  be  bound,  and 
which  should  offset  any  claim  he  may  have  for  damages 
— the  loss  of  his  wife  to  him  was  a  moral  and  pecuniary 
gain,  and  that  for  this,  together  with  the  other  reasons 
I  have  given  you,  the  plaintiff  is  entitled  to  recover  only 
nominal  damages. 

"To  sum  up  the  whole  case  in  a  few  words,  gentle- 
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men,  what  is  it?  Just  this — nothing  more,  nothing  less : 
Andrew  Jackson  Millspaugh  wants  money  from  Seth 
Adams.  In  order  to  accomplish  this,  the  dearest  object 
of  his  heart,  Millspaugh  is  ready  and  anxious  to  proclaim 
to  the  world  that  he  is  dishonored,  that  he  is  staggering 
under  a  load  of  infamy  such  as  few  men  ever  carried, 
that  his  chief  claim  to  notice  among  his  fellow -men  is 
that  he  has  branded  himself  all  over  with  the  name 
'  Cuckold,'  that  he  might  become 

"*The  fixed  figure  for  the  time  of  scorn 
To  point  his  slow  unraoving  finger  at.' 

"  He  is  determined  that  she  who,  in  the  exquisite  gen- 
tleness of  her  nature — her  heart  fresh,  her  soul  aglow 
with  the  bright  expectations  of  youth — was  united 
to  him  in  the  bonds  of  wedlock,  whose  future  thus 
became  interwoven  with  the  web  of  his  destiny — he  is 
resolved  that  she  shall  feel  the  lightning  blast  of  pub- 
licity; that  her  future  shall  present  one  scene  of  wide- 
spread, universal  desolation.  He  is  determined  to  link 
wanton  to  her  name,  and  send  it  broadcast  over  the 
civilized  world.  Aje,  with  pen  already  steeped  in  the 
hell -conserved  malice  of  his  nature,  he  would  fain  dip 
it  in  her  heart's  blood  and  write  ^  guilty '  opposite  her 
name  on  the  records  of  this  Court. 

"  It  was  not  enough  that  her  enforced  union  with  him 
overspread  her  dearest  hopes  with  the  darkness  of  death, 
that  her  heart — her  whole  being — was  so  crushed  that 
at  last,  arousing  all  the  latent  energies  of  her  nature  and 
making  one  desperate  effort,  she  sprang  from  the  leprosy 
of  his  presence,  he  must  rob  her  of  her  offspring.  He  has 
taken  from  her  her  darling  boy — whom  she  had  brought 
into  the  world — whom  she  loved  with  an  intensity  as 
deep  as  had  been  for  years  her  aversion  to  the  plaintiff. 
He  thought  that  if  for  a  time  all  his  schemes  to  annoy, 


340  CASE    OF   MILLSPAUGH    V.  ADAMS 

to  wound,  to  crush  her  failed,  by  this  continuous  and  de- 
moniac persecution  of  her  he  might  at  least  break  her 
heart ;  that  most  surely  he  might  so  snap  its  strings,  so 
wrench  its  chords  that  it  could  never  more  be  attuned  to 
the  melody  of  earthly  enjoyment. 

"What  does  this  plaintiff — this  father — seek  to  do? 
He  proposes  to  enshroud  his  child's  future  in  darkness 
— Cimmerian  darkness — so  that  wherever  he  may  go  in 
his  wanderings  over  the  face  of  the  earth  he  shall  behold 
— all  who  know  him  shall  behold — as  though  written 
in  blazing  capitals  across  the  sky,  the  words  'Your 
mother  was  a  wanton,'  and  there  shall  be  neither  nook 
nor  corner  upon  the  habitable  globe  where  he  can  hide 
from  his  infamy. 

"All  this  Andrew  Jackson  Millspaugh  desires  to  do. 
He  is  most  willing  to  steep  his  soul  in  such  stupendous 
guilt,  to  perpetrate  this  high  crime  against  humanity, 
against  justice.  He  fondly  hopes  that  you  will  be  not 
merely  accessories  before  the  fact,  but  ready  and  willing 
instruments  in  his  hands.  He  rejoices  in  the  oppor- 
tunity to  carry  on  this  desolating,  this  savage  warfare 
against  an  innocent  woman  and  a  helpless  child. 

"  And  all  for  what !  That  he,  Andrew  Jackson  Mills- 
paugh, may  line  his  pockets  with  gold — that  he  may  re- 
pose upon  a  soft  and  downy  couch  of  greenbacks.  I  be- 
lieve you  will  not  aid  him,  because  it  is  no  part  of  your 
mission  or  duty  to  enthrone  malignity  upon  the  ruins  of 
innocence  and  helpless  childhood.  No ;  your  verdict  will 
not,  cannot  be  such  as  to  permit  this  revengeful,  this 
avaricious  man  to  hug  the  thought  that  he  can  use  you 
as  the  conductor  of  the  lightning  of  his  malice  to  de- 
stroy forever,  in  one  common  ruin,  the  future  of  a  help- 
less child,  an  innocent  woman,  and  her  faithful  protector 
— the  husband  of  her  choice.* 

*Mr.  Fullerton,  on  behalf  of  the  plaintiff,  made  an  able  and  eloquent 
address  to  the  jury.     Judge  Leonard  charged  the  jury  that  the  Indiana 


MK.  Clinton's  address  to  the  jury  341 

divorce  was  illegal.  The  general  tenor  of  the  charge  was  strongly 
against  defendant,  and  in  favor  of  a  large  verdict  for  plaintiff.  It  had 
appeared  in  evidence  that  when  Mrs.  Millspaugh  went  to  Indiana  to 
get  her  divorce  the  defendant  accompanied  her.  Although  there  was 
no  proof  of  any  improper  conduct  between  them  on  the  journey  there 
or  on  the  journey  back,  Judge  Leonard  charged  the  jury,  in  substance, 
that  guilt  could  be  inferred  from  the  fact  that  there  might  have  been 
opportunities— in  other  words,  the  jury  might  find  that  guilt  existed 
because  it  was  possible.  Tlie  result  of  the  charge  was  the  jury  found  a 
verdict  in  favor  of  the  plaintiff  for  ten  thousand  dollars.  Mr.  Clinton 
at  once  took  an  appeal,  and  he  had  no  doubt  that  the  Supreme  Court, 
had  the  appeal  been  heard,  would  have  set  the  verdict  aside  and  granted 
a  new  trial.  However,  pending  the  appeal  the  case  was  settled.  As 
the  Court  had  decided  that  her  divorce  in  Indiana  was  illegal,  on  the 
ground  that  when  it  was  obtained  she  was  not  an  actual  resident  of 
that  iState,  Mrs.  Millspaugh  went  there  again,  and  after  remaining  long 
enough  to  acquire  a  legal  residence  brought  a  suit  against  Millspaugh 
for  divorce,  which  was  granted.  The  object,  as  was  supposed,  of  the 
second  action  for  divorce  was  that  she  might  afterwards  legally  marry 
Adams.  But  strange  to  say,  that  she  and  Adams  having  separated  after 
the  rendition  of  the  verdict  against  him,  one  or  both  of  them  deter- 
mined to  continue  the  separation.  Perhaps  they  had  both  become  weary 
of  their  entangled  and  complicated  relations.  Finally  Mrs.  Millspaugh, 
after  she  had  spent  some  years  in  the  effort  to  secure  a  perfectly  legal 
divorce  from  Mr.  Millspaugh,  having  succeeded,  and  become  in  law  and 
in  fact  a  free  woman,  she  availed  herself  of  her  freedom  to  marry  again 
the  husband  of  her  youth — Andrew  J.  Millspaugh — with  whom  she 
lived  (it  is  to  be  hoped  happy  and  contented)  until  his  death. 
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CASE  OF  NOETHEUP 

The  Defendant,  a  Young  Lawyer,  Indicted  and  Tried  in  the  Oyer  and 
Terminer  of  Westchester  County,  State  of  New  York,  upon  the 
Charge  of  having  Attempted  to  Poison  his  Wife. — A  Remarkable 
Trial  Attended  with  Extraordinary  Incidents. 

In  March,  1866,  Mr.  l^ortlirup,  a  young  lawyer  prac- 
tising in  New  York  City,  was  tried  at  White  Plains,  in 
the  Court  of  Oyer  and  Terminer  of  Westchester  County, 
State  of  New  York,  upon  an  indictment  charging  him 
with  attempting  to  murder  his  wife,  to  whom  he  had 
been  married  less  than  a  year.  Judge  Lott,  of  the  Su- 
preme Court,  presided  at  the  trial. 

It  was  charged  that  Mr.  Northrup  attempted  to  poi- 
son his  wife  by  administering  'belladonna  on  three  sever- 
al occasions ;  once  in  Plantation  Bitters,  once  in  coffee, 
and  once  in  tea.  They  lived  together  several  months 
afterwards,  but  separated  Avhen  differences  arose  be- 
tween them  in  respect  to  matters  of  propert3\  It  was 
some  months  after  their  separation  when  she  charged 
him  with  attempting  to  murder  her.  The  trial  began 
on  the  9th  day  of  March,  1866.  On  the  following  day, 
the  evidence  on  both  sides  having  been  brought  to  a 
close  near  midnight,  Mr.  Clinton  delivered  the  follow- 
ing address  to  the  jury  on  behalf  of  the  defendant : 

"  May  it  Please  the  Court — Geiiilemen  of  the  Jury : 

"  Never  before  in  the  course  of  my  professional  experi- 
ence have  I  essayed  to  address  a  jury  under  circumstances 
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so  embarrassing.  We  commenced  this  trial  yesterday;  our 
labors  were  protracted  well  into  the  night.  Tiie  Court 
began  its  session  at  nine  o'clock  this  morning,  since  which 
time  my  energies  have  been  taxed  to  the  utmost.  From 
the  opening  of  the  Court  until  the  present  moment — and 
now  it  is  almost  midnight — I  have  been  so  constantly,  so 
intensely,  occupied  in  the  examination  and  cross-exami- 
nation of  witnesses,  whose  evidence  was  of  the  uttermost 
importance,  that  I  have  had  not  a  moment's  opportunity 
to  collect  my  thoughts,  to  map  out  my  ideas,  to  col- 
late the  great  and  vital  facts  established  by  the  evidence, 
to  arrange  in  suitable  order  in  my  own  mind  my  argu- 
ment, so  that  I  might  do  some  sort  of  justice  to  the 
cause  I  represent — so  that  my  client  whose  destiny  you 
hold  in  your  hands  should  not  have  his  liberty,  his  repu- 
tation, everything  he  values  this  side  of  eternity,  im- 
perilled, and  perchance  lost,  through  my  imperfect  and 
feeble  advocacy. 

"  Yet,  gentlemen,  as  to-morrow  will  be  the  last  day  of 
the  present  term  of  the  Court,  and  as  it  is  desirable  that 
you  should  be  discharged,  in  order  that  you  may  reach 
your  homes  in  time  to  spend  the  Sabbath  with  your 
families,  the  Court,  although  we  have  now  been  in  ses- 
sion fourteen  hours,  has  directed  that  the  case  proceed. 
"Whatever  of  strength  I  have  left,  whatever  power  of 
thought,  of  speech,  I  can  summon  to  my  aid,  shall  all  be 
devoted  to  the  frank,  zealous,  faithful,  and  fearless  dis- 
charge of  the  duty  devolved  upon  me.  I  know  that  duty, 
despite  my  utmost  exertion,  will  be  imperfectly  per- 
formed. Yet,  gentlemen,  I  trust  that  my  w^eakness  will 
be  your  strength ;  that  whatever  I  omit — and  I  doubt- 
less will  omit  many  things  of  great  moment  to  my  un- 
fortunate client — will  be  supplied  by  you. 

"What  is  the  accusation  made  against  this  defendant? 
I  pause  at  the  threshold  of  the  task  assigned  me,  and  I 
ask  you,  with  me,  to  try  to  comprehend  the  enormity  of 


344  CASE   OF   NORTHEUP 

the  charge  preferred  against  my  sorrow-stricken  client. 
As  I  make  the  effort  I  stand  aghast  with  amazement ! 
My  professional  experience,  my  observation,  and  my  legal 
reading  have  furnished  me  with  no  case  so  painfully 
extraordinary  as  this  which  you  are  impanelled  to  try. 

"'Only  itself  can  be  its  parallel.' 

"  The  charge  implies  a  depth  of  moral  degradation,  an 
atrocity,  a  fiendish  malice  of  which  I  had  almost  thought 
the  human  heart  incapable.  The  accusation  is  so  im- 
probable— I  had  almost  said  so  utterly  impossible — so 
monstrous,  so  appalling,  that  I  know  I  will  meet  a  ready 
response  from  your  hearts  and  your  consciences  when 
I  ask  you  to  scrutinize  and  weigh  and  sift  the  evidence 
with  unusual  care,  with  a  discrimination  commensurate 
with  the  terrible  importance  of  this  case  to  my  afflicted 
client. 

^'This  defendant  is  before  you  charged  not  with  a 
crime  resulting  from  sudden  passion,  not  with  a  crime 
committed  while  a  slave  to  the  influence  of  a  frenzied 
excitement  of  the  moment,  when  the  blood  coursed  hot 
through  his  veins  and  his  brain  was  on  fire ;  but  a  crime 
deliberately  planned — concocted  in  cold  blood — and  that 
crime  the  most  detestable,  the  most  infamous,  the  most 
atrocious  known  to  the  law — the  crime  of  murder,  or, 
rather,  an  attempt  at  murder;  his  victim  not  a  man 
armed  wnth  the  power  of  self-defense,  but  a  woman — 
that  woman  weak  and  helpless — to  whom,  less  than  a 
year  before,  he  had  given  his  hand,  whom  at  the  holy 
altar  he  had  sworn  to  love,  cherish,  and  protect;  the 
time  chosen  for  the  murder  but  six  days  after  she  had 
given  birth  to  her  first-born,  a  time  when  she  was  en- 
titled to  his  most  devoted  attention,  his  most  delicate 
sympathy,  his  tenderest  regard ;  the  means  used  not 
the  bludgeon,  the  dirk,  the  pistol,  which  w^ere  merciful, 
but  cowardly  poison  /  the  victim,  in  accents  of  affection, 
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in  terms  of  love,  importuned  and  persuaded  to  drink 
from  the  cup  loaded  with  death  ! 

"What  greater  affliction,  what  more  deadly  sorrow, 
what  more  terrible  calamity  could  overtake  a  man  than 
to  be  charged  with  such  a  crime?  What  a  picture  of 
life !  The  defendant,  a  man  of  liberal  education,  young, 
scarcely  thirty  years  of  age,  just  embarked  in  a  laborious 
but  most  honorable  profession,  that  of  the  law,  with 
excellent  prospects,  successfully  struggling  against  the 
obstacles  strewn  in  the  way  of  almost  every  young 
lawyer;  toiling  laboriously  to  earn  a  competence  for 
himself  and  his  family,  and  to  establish  a  good  name 
among  his  fellow-men,  almost  at  the  very  threshold  of 
his  professional  career  stricken  down  with  such  an  ac- 
cusation !  Most  cruel  of  all,  the  hardest  to  bear,  is  the 
fact  that  the  vehicle  of  this  charge,  the  instrument  used 
for  this  accusation,  is  the  wife  whom  he  so  proudly  ad- 
mired !  Did  cruelty  ever  attain  greater  refinement — 
ever  achieve  more  exquisite  torture  ? 

"  But,  gentlemen,  I  appeal  not  to  jouy  sympathies ; 
my  able,  eloquent,  and  distinguished  adversary  who  is 
to  follow  me  is  too  expert  and  effective  in  these  appeals, 
too  much  accustomed  to  come  out  of  such  contests  deco- 
rated with  the  laurel  wreath  of  victory,  for  me  to  enter 
the  lists  with  him  in  this  regard.  I  shall  place  the  de- 
fense of  my  client  upon  the  immovable  foundations  of 
the  law  and  the  sworn  evidence.  There  he  is  safe  from 
the  eloquence  and  pathos  and  magnetic  power  of  the 
Senior  Counsel  for  the  prosecution,  who  is  so  soon  to 
address  you  ;  for  whatever  may  be  his  power,  he  cannot 
overturn  and  destroy  the  law.  Whatever  may  be  his 
strength,  the  law  is  stronger.  He '  cannot  extinguish 
the  evidence.  He  cannot  blot  out  the  testimony  from 
your  memory.  You  have  taken  an  oath  to  render  a 
verdict  according  to  the  evidence.  That  oath  is  a 
wall  of   adamant  for   the  protection   of  my  client  — 
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no   prejudice   can  pierce   it,  no    eloquence   can   over- 
turn it. 

"  The  character  of  the  defendant  is  not  alone  involved 
in  this  case;  to  no  inconsiderable  extent  the  character 
of  Mrs.  Northrup  is  at  stake.  It  will  be  my  painful 
duty  to  assail  her  evidence.  Whatever  may  have  been 
her  motive — whether  it  were  such  as  to  sap  the  very 
foundations  of  her  integrity ;  whether  she  has  been 
made  the  vehicle  of  the  envy,  hatred,  and  maUce  enter- 
tained by  her  relatives  towards  this  defendant ;  whether 
a  causeless  jealousy  has  brooded  over  her  mind  until  it 
has  darkened  her  every  thought  regarding  her  husband, 
and  she  has  been  made  to  believe  that  the  phantoms  of 
a  diseased  imagination  are  fiendish  realities ;  whatever 
may  have  been  her  motive,  wliether  she  were  honest  or 
dishonest,  I  shall  demonstrate  to  you  that  her  testimony 
is  not  correct ;  that  in  her  evidence  she  has  grievously 
erred ;  that,  although  you  may  accord  to  this  defendant, 
as  is  his  right,  an  immediate  and  triumphant  acquittal, 
she  has  committed  upon  him  an  irreparable  wrong. 
When,  hereafter,  on  bended  knees  before  her  Maker,, 
she  shall  confess  and  repent  this  wrong,  may  she  obtain 
that  forgiveness  which  can  alone  come  from  Him ! 

"  On  my  own  behalf,  and  as  the  organ  of  my  client^ 
I  wish  to  deal  charitably  with  the  evidence  of  this  lady. 
I  do  not  desire  to  speak  of  her  in  terms  of  unkindness. 
Her  situation  is  to  be  deplored.  The  part  she  has  acted 
in  this  drama  of  jealousy  and  persecution  of  her  hus- 
band will  furnish  her  food  for  thought  as  long  as  life 
remains.  I  would  wish  for  her  nothing  worse  than  to 
commit  her  to  the  custody  of  her  own  conscience.  Ac- 
quit this  defendant,  as  I  know  you  ought,  as  I  believe 
you  will,  and  my  word  for  it  she  will  live  to  see  the  day 
that  from  the  innermost  recesses  of  her  heart  she  will 
bless  you  for  the  act  of  justice  done  to  the  man  she  has 
so  deeply  wronged.    Aye,  she,  with  cheeks  bedewed  by 


MR.  CLINTON^S    ADDRESS   TO   THE   JURY  847 

the  tears  of  sorrow,  will  bless  you  that  you  heeded  her 
not ;  that  you  were  merciful  to  her  in  spite  of  herself. 

"  Gentlemen,  the  District  Attorne}^  in  opening  this 
case,  very  properly  said  that  when  a  man  occupying  a 
respectable  position  in  society  was  accused  of  crime,  and 
especially  such  a  crime  as  is  charged  against  this  defend- 
ant, you  should  inquire  what  motive  induced  the  act. 
Crime  has  no  such  fascinations  as  to  induce  men  with- 
out motive  to  encounter  the  perils  of  the  gallows  or  the 
State  prison. 

"  The  District  Attorney  felt  this.  The  weight  of  his 
case  was  oppressive.  It  hung  like  a  millstone  about  his 
neck.  Its  dead  weight  could  only  be  relieved  by  the 
imputation  of  a  motive  to  the  defendant  for  the  commis- 
sion of  the  crime  charged  in  the  indictment.  The  Dis- 
trict Attorney  told  you  that  my  client's  motive  was  '  to 
have  unrestrained  commerce'  with  a  particular  lady 
whom  he  named.  The  insinuation  has  been  thrown  out 
repeatedly  during  this  trial  that  the  defendant  desired 
to  be  rid  of  his  wife  so  that  he  might  marry  Miss  C. 
Now,  gentlemen,  take  counsel  of  your  judgment,  hold 
fast  to  your  common-sense  while  I  examine  this  matter 
by  the  light  of  the  evidence.  What  are  now  and  what 
have  been  from  their  first  acquaintance  the  relations  be- 
tween the  defendant  and  that  lady  ?  The  only  evidence 
on  this  subject  is  that  of  Miss  C.  herself.  Her  testimony 
is  uncontradicted.  There  are  no  facts  appearing  in  the 
case  at  all  inconsistent  with  that  evidence.  You  saw 
her  upon  the  witness-stand  ;  you  observed  her  manner. 
You  saw  the  frankness,  the  conscientious  regard  for 
truth  which  marked  her  evidence. 

"Her  acquaintance  with  the  defendant,  she  tells 
you,  commenced  four  years  ago,  when  she  consulted 
him  professionally.  From  that  day  to  this  he  has 
been  her  legal  adviser.  As  her  Counsel  he  has  had  the 
management  of  her  property.     She  testified  that  she 
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had  visited  his  office  frequently ;  that  he  had  called  on 
her  occasionally  on  professional  business.  She  testified 
that  no  other  relations  now  exist  or  ever  existed  between 
them  than  those  of  Counsel  and  client.  During  the  en- 
tire period  of  Mr.  Northrnp's  acquaintance  with  the 
prosecutrix,  prior  to  his  marriage  with  her,  Miss  C.  was 
single.  Had  Mr.  Northrup  desired  to  marry  her,  had  he 
thought  her  charms  superior  to  those  of  the  prosecutrix, 
would  he  not  have  offered  her  his  hand — Avould  he  not 
have  pressed  his  suit  when  both  were  single?  Ample 
opportunity  was  afforded  this  defendant  to  present  him- 
self as  a  suitor  to  Miss  C.  before  he  ever  saw  the  prose- 
cutrix or  knew  of  her  existence.  Gentlemen,  had  the 
relations  existing  between  Mr.  ]S"orthrup  and  Miss  C. 
been  other  than  those  of  lawyer  and  client;  had  they 
been  bound  together  by  the  ties  of  affection,  of  love,  of 
mutual  devotion,  the  marriage  ceremony  never  would 
have  been  solemnized  between  him  and  the  prosecutrix. 
The  idea  that  the  defendant  desired  to  be  free  from 
his  wife  in  order  to  marry  Miss  C.  is  absurd  in  the  ex- 
treme. This  notion  is  disproved,  utterl}^  overthrown, 
by  the  undisputed  facts  appearing  in  evidence.  Such  an 
idea  is  preposterous,  wickedly  preposterous,  absolutely 
monstrous.  Such  a  thought  could  only  come  from  one 
whose  mind  was  poisoned — whose  heart  was  darkened 
with  a  jealousy  as  relentless  as  the  grave,  more  cruel 
than  death. 

"  Gentlemen,  on  account  of  the  insinuations  thrown 
out  in  the  early  part  of  this  trial,  I  asked  Miss  C.  the 
direct  question — whether  any  improper  intimacy  ever 
existed  between  her  and  the  defendant.  You  can  never 
forget  with  what  impressiveness,  with  what  heartfelt 
solemnity,  with  what  tearful  earnestness,  with  what  sor- 
row-stricken truthfulness  she  said:  'No,  sir;  there  never 
was!'  No  wonder  she  was  overcome  with  grief!  No 
wonder  the  thought  that  such  a  question  was  necessary 
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caused  the  tears  of  sadness  to  stream  down  her  cheeks ! 
AVhat  had  she  done  that  should  make  her  the  victim  of 
insinuation  ?  Why  should  this  prosecution,  desperate, 
reckless,  merciless  as  it  has  shown  itself,  couple  her  name 
with  dishonor  because  she  had  selected  the  defendant  as 
her  legal  adviser?  Why  should  this  prosecution,  in  its 
insane  fury,  in  its  impetuous  malice,  in  its  relentless  de- 
termination to  crush  this  defendant,  strike  down  an 
innocent  and  pure-minded  woman  ?  Is  nothing  sacred 
from  the  unhallowed  touch  of  this  prosecution  ? 

"  Gentlemen,  the  testimony  of  Mrs.  Northrup  is  of  the 
highest  importance  in  this  case.  You  cannot  scrutinize 
it  too  carefully,  lias  she  been  frank  and  candid  in  what 
she  has  sworn  respecting  Miss  C.  ?  Mrs.  Northrup  gave 
you  to  understand  that  her  associations  with  Miss  C. 
were  not  of  her  own  seeking;  that  Miss  C.  came  to  board 
with  the  defendant  and  herself  contrary  to  her  wishes  ; 
that  she  boarded  with  them  at  the  Bancroft  House,  ac- 
companied them  to  Fifty-fourth  Street,  and  continued 
to  reside  with  them,  not  only  in  opposition  to  her  wishes, 
but  in  spite  of  her  repeated  remonstrance.  Now,  w^hat 
are  the  real  facts  as  they  appear  by  the  undisputed  and 
uncontradicted  evidence  in  this  case?  Who  first  sug- 
gested that  Miss  C.  should  board  with  Mrs.  Northrup  and 
form  a  part  of  her  family?  Mrs.  I^orthrup  admits  that 
while  Miss  C.  was  at  Saratoga  in  the  summer  of  1864 
she  (Mrs.  Northrup)  wrote  to  her  from  New  York  and 
urged  her  to  come  and  board  with  Mr.  Northrup  and 
herself.  All  the  overtures  came  from  Mrs.  Northrup. 
Miss  C.  never  in  any  way  sought  to  obtrude  herself  upon 
Mrs.  Northrup ;  she  never  sought  the  society  of  Mrs. 
Northrup.  On  the  contrary,  it  was  Mrs.  Northrup  who 
sought  the  society  of  Miss  C,  and  entreated  that  she 
would  not  leave  her ;  who  clung  to  her  with  an  extraor- 
dinary fondness.  After  their  first  acquaintance  at  Sara- 
toga, as  appears  by  sworn  evidence,  Mrs.  Northrup  was 
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the  first  to  call  on  Miss  C.  She  made  repeated  calls  on 
Miss  C.  before  the  latter  returned  the  first  call.  When 
Miss  C.  arrived  in  New  York,  in  September  following, 
Mrs.  Northrup  at  once  called  upon  her ;  she  called  re- 
peatedly, and  complained  that  she  felt  hurt  that  Miss  C. 
had  not  visited  her.  Finally,  by  unremitting  attention 
and  the  exhibition  of  ardent  attachment  and  devotion  on 
the  part  of  Mrs.  Northrup  to  her,  the  latter  reciprocated 
the  attentions  of  the  former,  and  the  two  became  bosom 
friends. 

"Mr.  and  Mrs.  Northrup  and  Miss  C.  commenced 
boarding  together  at  the  Bancroft  House ;  the  three 
constituted  one  family.  After  boarding  there  some  con- 
siderable time,  Mrs.  Northrup,  accompanied  by  Miss  C, 
went  to  look  for  board  in  Fifty-fourth  Street.  They 
found  rooms  suitable  for  Mr.  and  Mrs.  Northrup — rooms 
which  pleased  them — but  there  was  no  room  for  Miss  C. 
She  urged  Mrs.  Northrup  to  take  these  rooms  for  herself 
and  husband,  and  she  would  obtain  board  elsewhere ; 
but  Mrs.  Northrup  would  not  listen  to  such  a  proposi- 
tion. She  refused  to  take  the  rooms  simply  and  solely 
because  Miss  C.  would  have  to  board  elsewhere.  This 
is  the  sworn  evidence,  which  Mrs.  Northrup  has  not  pre- 
tended to  deny.  At  length  it  was  arranged  that  Mr. 
and  Mrs.  Northrup  should  take  a  small  house  in  Fift}^- 
fourth  Street,  commence  housekeeping,  and  that  Miss 
C.  should  live  with  them.  Here  all  three  lived  together 
until  the  difficulty  occurred  to  which  I  will  call  your 
attention  presently,  when  she  terminated  her  relations 
with  Mrs.  Northrup  and  never  spoke  to  her  afterwards. 

"  Gentlemen,  you  have  had  an  opportunity  to  observe 
something  of  the  morbidly  jealous  disposition  of  the 
prosecutrix;  you  have  heard  detailed  in  evidence  the 
rudeness  with  which  she  treated  Mrs.  Corlett,  the  guest 
of  herself  and  husband,  when  it  was  suggested  that  Mr. 
Northrup  should  take  her  (Mrs.  Corlett)  to  the  city  next 
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morning;  and  I  ask  you  whether  it  is  probable  that 
Mrs.  Northrup  would  permit  any  lady  to  reside  with 
her,  to  form  a  part  of  her  family,  and  to  be  on  terms  of 
close  intimacy  with  her,  unless  the  association  was  en- 
tirely agreeable  to  herself  ?  The  idea  is  absurd.  Mrs. 
Northrup  had  the  faculty  of  making  herself  disagree- 
able. Her  talent  in  that  respect  was  great,  and  therein 
she  possessed  a  weapon  of  defense  which  would  afford 
lier  an  invulnerable  protection  against  the  society  or 
presence  of  any  woman  who  was  disagreeable  to  her. 

"  Emma  Collins,  one  of  the  domestics  in  the  employ 
of  defendant  in  Fifty-fourth  Street,  has  been  introduced 
upon  the  Avitness-stand,  and  the  Counsel  for  the  prosecu- 
tion sought  in  vain  to  extract  from  her  something  de- 
rogatory to  Miss  C.  This  domestic  is  undoubtedly  in 
the  interest  of  Mrs.  I^orthrup,  and  quite  willing  to  tes- 
tify to  any  fact  within  her  knowledge  which  would  aid 
the  prosecution ;  yet  this  domestic  failed  to  state  any- 
thing adverse  to  her.  The  only  fault  Emma  found  with 
Miss  C.  was  that  she  gave  some  orders  in  regard  to 
household  matters.  This  Emma  called  '  interference.' 
Miss  C.  testified  that  she  gave  no  orders  in  respect  to 
household  matters — interfered  in  no  way  except  so  far 
as  she  was  particularly  and  expressly  requested  by  Mrs. 
Northrup. 

"Gentlemen,  I  ask  you  whether  you  ever  knew  so 
unpardonable  an  attack  upon  a  lady  as  this  prosecution 
have  made  upon  Miss  C.  ?  The  insatiate  malice,  the  re- 
lentless vindictiveness,  the  blind  fury  of  this  prosecution 
towards  my  unfortunate  client  have  all  been  let  loose 
upon  this  unoffending  lady  because,  in  the  march  to  vic- 
tory, it  seemed  necessary  to  strike  her  down — to  cleave 
her  to  the  earth — to  crush  and  mangle  her  character — 
to  blot  out  forever  her  good  name ;  and  yet,  with  re- 
spect to  her,  what  have  this  prosecution  proved  ?  Lit- 
erally nothing  but  their  own  ferocity  and  her  purity. 
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"  Gentlemen,  let  me  pursue  this  subject  of  motive  a 
little  farther.  As  proof  that  defendant  had  a  motive  to 
poison  his  wife,  it  is  contended  that  he  treated  her  un- 
kindly. On  this  point  you  have  the  evidence  of  various 
witnesses  on  the  part  of  the  prosecution  and  the  de- 
fense. You  have  at  great  length  the  testimony  of  the 
wife. 

"  Some  of  the  female  witnesses  on  behalf  of  the  pros- 
ecution have  stated  that  the  defendant  treated  her  un- 
kindly. "When  asked  to  state  in  what  the  unkindness 
consisted,  you  recollect  how  difficult  it  was  for  them  to 
answer.  Notwithstanding  these  lady  witnesses  had,  by 
association  with  the  prosecutrix,  become  deeply  imbued 
with  prejudice  against  the  defendant,  yet  when  asked 
to  specify,  to  enumerate,  to  particularize  the  derelictions 
and  matrimonial  shortcomings  of  this  husband,  not  one 
of  them,  although  intensely  willing,  could  5tate  so  much 
as  a  single  act  of  unkindness  !  Why  ?  Because  he  had 
been  guilty  of  no  unkindness.  The  only  approach  tow- 
ards an  act  of  unkindness  stated  by  any  of  these  wit- 
nesses was  that  on  one  occasion  this  prosecutrix  said 
something  to  her  husband,  and  he  (doubtless  not  hear- 
ing her)  made  no  reply.  Some  of  these  witnesses,  Avhen 
pressed  closely  to  specify  anything  and  everything  they 
ever  saw  which  savored  of  unkindness,  stated  that  he 
neglected  her;  and  when  asked  in  what  the  neglect 
consisted,  they  said  that  he  was  at  times  absent  from 
her  evenings ;  that  on  many  occasions  he  was  away  for 
days  at  a  time!  Gentlemen,  I  had  supposed  that  when 
a  man  was  away  from  his  home  for  days,  there  being 
no  proof  to  the  contrary,  the  presumption  was  that  he 
was  absent  on  business.  Many  of  us  here  have  been 
away  from  our  families  for  days  attending  this  Court. 
Every  lawyer  in  Westchester  County  has  occasion  to  be 
away  from  his  family  quite  as  often  as  the  evidence 
shows  Mr.  Northrup  was  absent.    If  such  a  circumstance 
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is  to  be  used  as  a  means  of  sending  lawyers  to  the  State 
prison,  I  don't  know  what  is  to  become  of  us.  Although 
no  explanation  of  Mr.  Northrup's  absence  was  needed, 
yet  we  have  shown  by  Mr.  Hall,  his  partner,  that  at 
these  times  Mr.  Northrup  was  necessarily  absent  from 
town  on  business  connected  with  the  firm.  Even  the 
prosecutrix,  Mrs.  Northrup,  after  stating  in  glowing 
terms  that  her  husband  was  unkind,  very  unkind,  when 
asked  to  state  what  he  had  done  that  was  unkind,  of 
which  she  spoke  with  such  nervous  earnestness — in  short, 
what  the  unkindness  was — she  said,  '  Well,  really — she 
had  forgotten !'  I  asked  her  if  he  ever  used  any  vio- 
lence towards  her,  if  he  ever  struck  her.  She  repelled 
the  insinuation  almost  with  indignation.  With  peculiar 
emphasis,  with  singular  sincerity,  she  answered  ;  '  Ko  I 
He  never  got  so  low  as  that !' 

*'  When  Mrs.  Northrup  charges  her  husband  with  un- 
kindness, what  does  she  mean?  What  is  her  idea  of 
unkindness  ?  You  recollect  the  testimony  about  the 
slippers.  At  the  end  of  a  rainy  day  Mr.  Korthrup 
came  home  fatigued,  worn  out  with  the  day's  toil,  his 
feet  wet ;  in  the  pleasantest  manner  he  asked  his  wife 
if  she  would  be  kind  enough  to  get  his  slippers.  Her 
indignation  was  aroused — her  rage  was  enkindled — and, 
with  an  energy  peculiar  to  herself,  she  repelled  the  in- 
sult; she  asked  the  defendant  if  he  married  her  that 
she  might  be  his  servant,  his  slave !  If  he  married  her 
for  that  she  would  let  liim  know  he  was  mistaken.  For 
this  outrageous,  this  unpardonable  insult — a  request  by 
her  husband  to  get  his  slippers — she  proclaimed  that 
she  would  have  revenge !  Such  treatment  on  the  part 
of  her  husband  she  considered  not  only  unkind  but 
cruel  —  absolutely  brutal.  In  this  connection  I  hope 
you  will  bear  in  mind  the  grievances  of  Mrs.  Northrup 
which  she  stated  to  Mrs.  Corlett.  The  chief  complaint 
she  made  of  her  husband  to  Mrs.  Corlett  was  that  she 
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could  not  have  beaux  as  she  did  before  she  was  married ! 
Unhappy  woman ! 

"  You  recollect  the  witness  who  testified  to  this  scene 
in  respect  to  the  slippers  Avas  asked  if  Mr.  Xorthrup  on 
this  occasion  said  anything  else — besides  asking  for  his 
slippers — which  was  calculated  to  offend,  or  irritate,  or 
annoy  his  wife.  The  witness  answered  that  the  only 
cause  of  offense  was  that  Mr.  Northrup  said,  'Lizzie, 
will  you  please  hand  my  slippers?'  or  something  to  that 
effect.  Now,  what  does  Mr.  Korthrup — this  cruel  hus- 
band— do  upon  being  saluted  with  such  a  volley  of  com- 
pliments  by  his  wife  f  Most  men,  under  such  circum- 
stances, would  be  apt  to  characterize  conduct  like  that 
of  Mrs.  IS'orthrup  in  decidedly  forcible  English.  Mr. 
]N"orthrup,  in  a  spirit  of  kindness,  charity,  forbearance 
towards  his  wife,  administers  no  word  of  reproof  to  her, 
submits  to  her  peculiarities,  quietly  takes  his  law  papers 
down-stairs  and  ^oes  to  work. 

"  Thus,  gentlemen,  you  get  a  glimpse  of  Mrs.  JS'orth- 
rup's  meaning  when  she  charges  unkind ness  and  cruelty 
upon  her  husband.  A  more  unfortunate  disposition  than 
this  woman  possessed  never  afflicted  any  of  woman- 
kind. Any  person  with  such  a  disposition  is  entitled 
to  our  deepest  commiseration.  Her  condition  is  to  be 
deplored.  Let  us,  so  far  as  the  truth  of  the  case  will 
permit,  throw  over  her  the  mantle  of  charity.  Iler 
position  in  this. case  is  owing  to  her  unhappy  disposi- 
tion ;  her  one  great  leading  thought,  which  with  a 
tyrant's  sway  ruled  her  mind,  was  jealousy  of  her  bus-  ^ 
band  ;  jealousy  seemed  to  be  engraven  on  her  heart, 
branded  on  her  very  soul  in  letters  of  /ire. 

"  The  circumstances  of  her  marriage  were  peculiar. 
She  tells  you  that  while  making  a  short  visit  with  some 
relative  on  Long  Island  the  defendant,  with  whom  she 
had  been  acquainted  only  three  months,  rode  out  with 
her ;  they  went  to  the  clergyman  and  were  married. 
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She  had  made  no  arrangements  for  such  an  event ;  her 
parents  knew  nothing  of  any  intention  on  her  part  to 
marry  the  defendant.  The  notion  was  evidently  a  very 
sudden  one.  From  that  moment  the  great  ruling  idea 
of  his  life  was  to  make  her  contented  and  happy.  He 
left  his  business  and  went  to  Saratoga.  They  have 
hardly  reached  that  famous  watering-place  when  the 
peculiar  disposition  of  this  prosecutrix  begins  to  break 
forth.  Mr.  Northrup  receives  a  letter  from  Miss  D., 
a  connection  of  his ;  there  is  nothing  in  the  letter  at  all 
out  of  the  way,  but  the  letter  is  from  a  lachj !  The 
bride  is  all  ablaze ;  she  is  on  fire  with  jealousy.  Her 
husband,  as  soon  as  he  became  such,  devoted  all  his 
time,  all  his  affection,  to  her ;  but  then  that  husband 
had  received  a  letter,  and  that  letter  was  from  a  woman. 
This  was  too  much.  From  that  time  to  the  present 
she  has  cultivated  her  jealousy  with  an  enthusiasm — 
she  has  nursed  it  with  a  tenderness — peculiar  to  her- 
self. AVhen  jealousy  of  a  husband  once  takes  posses- 
sion of  the  mind  of  a  wife  no  attention,  no  kindness, 
no  devotion  on  the  part  of  the  husband  can  expel  the 
demon  from  his  stronghold.  Whatever  the  husband 
may  say  or  leave  unsaid,  whatever  he  may  do  or  leave 
undone,  his  every  word,  his  every  act  will  be  distorted 
and  perverted,  and  a  construction  put  upon  it  in  ac- 
cordance with  the  demands  of  jealousy.  The  great 
master  of  the  human  mind  has  said : 

"'Trifles  light  as  air 
Are  to  the  jealous  confirmations  strong 
As  proofs  of  Holy  Writ.* 

"  Was  this  sentiment  ever  more  true  than  in  its  appli- 
cation to  the  prosecutrix  ?  It  would  seem  as  though  she 
became  jealous  of  everybody.  She  was  jealous  of  Miss 
D. ;  she  finally  became  jealous  of  Miss  C.  Mrs.  Korthrup 
and  Miss  C.  had  lived  together  at  the  Bancroft  House 
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and  at  Fifty-fourth  Street  for  months  on  terms  of  the 
closest  intimacy.  Mrs.  Korthrup  was  most  happy  in  the 
society  of  Miss  C. ;  the  latter  had  from  time  to  time 
proposed  to  live  elsewhere,  but  Mrs.  Northrup  always 
opposed  any  such  project.  Only  a  short  time  before  the 
final  rupture  Miss  C.  proposed  to  take  rooms  elsewhere 
and  separate  from  Mrs.  Northrup,  because  she  did  not 
like  her  room  in  Fifty-fourth  Street.  Mrs.  Northrup 
appealed  to  her  not  to  leave.  Mrs.  Northrup  offered 
to  give  up  her  parlor  to  her  rather  than  that  she  should 
leave,  and  asked  what  she  had  ever  done  that  Miss  C. 
should  thus  part  from  her.  Of  course  she  would  not  take 
away  Mrs.  Northrup's  parlor  from  her.  Miss  C.  was 
finally  overpersuaded  to  remain.  All  went  on  pleas- 
antly between  these  two,  who  seemed  inseparable  (who 
ever  addressed  each  other  as  'Lizzie'  and  'Eva'),  until 
one  morning  Mr.  Northrup  was  anxious  to  get  down 
town  early  to  attend  to  a  professional  engagement. 
Breakfast  was  not  ready ;  he  came  up  from  the  dining- 
room,  was  about  leaving  without  any  breakfast,  when 
Miss  C.  came  down-stairs  and  observed  to  him  that  she 
though  he  had  better  at  least  take  a  cup  of  coffee  before 
he  left  the  house.  Mrs.  Northrup,  in  speaking  of  the 
affair,  says  the  veil  fell  from  her  eyes ;  she  now  saw 
Miss  C.  in  her  true  character,  and  so  proclaimed  to  her 
face.  Miss  C.  testifies  that  Mrs.  JSTorthrup  said  she  was 
taking  his  part,  but  made  no  other  complaint  against 
her.  From  this  moment  Mrs.  North rup  took  a  violent 
prejudice  against  her ;  the  two  became  utterly  estranged, 
and  never  spoke  to  each  other  afterwards.  What  a  won- 
derful and  sudden  change!  Immediately  before  this  the 
two  were  firm  friends.  Miss  C.  uttered  to  the  prose- 
cutrix's husband  no  word  of  tenderness,  no  terms  of  en- 
dearment; she  exhibited  to  him  no  mark  of  affection; 
but  as  soon  as  the  fatal  word  'coffee'  fell  from  her  lips 
she  who  had  hitherto  been  in  the  eyes  of  the  prosecutrix 
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kind,  amiable,  and  altogether  lovely,  suddenly  became 
repulsive,  hideous,  the  subject  of  her  special  jealousy. 

"Mrs.  Corlett  and  her  husband  visited  Mr.  and  Mrs. 
Northrup,  and  remained  with  them  from  Saturday  night 
until  Monday  morning.  From  the  moment  it  was  sug- 
gested (Sunday  afternoon)  that  Mrs.  Corlett  should  ride 
to  the  city  with  the  defendant  the  prosecutrix  was  seized 
with  a  fit  of  jealousy,  and  from  that  time  on  treated 
Mrs.  Corlett  with  great  rudeness.  Mrs.  Northrup's  capac- 
ity for  jealousy  must  be  strong,  indeed,  when  she  could 
thus  treat  a  lady  guest,  in  her  own  house,  simply  because 
her  husband  extended  to  her  a  civility.  Yet,  gentlemen, 
the  defendant,  notwithstanding  this  annoyance  (and  what 
could  be  more  irritating  or  provoking  than  to  hav^e  guests 
in  his  own  house  thus  insulted  ?),  treated  his  wife  with 
gentleness  and  kindness.  Very  few  men  ^vould  have 
exhibited  the  forbearance  w^hich  ]N"orthrup  did  on  that 
and  similar  occasions.  A  man  expects  at  his  own  home 
some  comforts.  If  he  cannot  invite  a  friend  and  his 
wife  to  visit  him  and  his  family  without  subjecting  them 
to  such  gross  and  causeless  insults,  Avhat  sort  of  a  home 
must  he  nave  ? 

"  What  will  not  a  jealous  woman  do  ?  Who  is  beyond 
the  reach  of  her  jealousy  ?  The  prosecutrix  was  jealous 
of  Miss  D.,  jealous  of  Miss  C,  jealous  of  the  servant-girl ; 
in  fact,  jealous  of  every  one  of  womankind  who  formed 
a  part  of  her  household  or  visited  her  family,  except 
Ann  Josephs,  the  aged  colored  nurse.  And  you  will  re- 
member I  asked  her,  among  other  things,  if  at  the  time 
Mrs.  Northrup  drank  whiskey,  she  (Ann)  drank  some  her- 
self ;  she  responded  that  she  did,  and  that  Mr.  Xorthrup 
gave  it  to  her.  The  learned  Counsel  for  the  prosecution 
at  once  said  to  her :  '  I  suppose  you  drank  out  of  com- 
pliment to  Mr.  Xorthrup,'  to  which  she  responded,  '  Yes, 
sir;  yes,  sir.'  I  was  afraid  that  a  reference  to  this  little 
act  of  civility  passing  between  Northrup  and  Ann  Josephs, 
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right  in  presence  of  his  wife — and  such  a  construction 
put  upon  it  by  her  own  Counsel — would  arouse  in  the 
heart  of  the  prosecutrix  a  jealousy  which  in  reference 
to  this  good,  honest,  elderly  African  nurse  had  hitherto 
been  dormant.  But  no  such  catastrophe  occurred,  no 
such  scene  was  inflicted  upon  us.  I  congratulate  the 
venerable  colored  nurse  that  she  is  safe  from  Mrs. 
Northrup's  jealousy,  that  she  is  a  spared  monument  of 
Mrs.  Northrup's  mercy. 

"  Thus,  gentlemen,  you  will  perceive  the  sort  of  treat- 
ment with  which  the  prosecutrix  favored  her  husband. 
From  the  specimens  of  alleged  ill-treatment  upon  which 
I  have  commented  you  perceive  the  condition  of  Mrs. 
ISi  orthrup's  mind  ;  that  jealousy  was  the  medium  through 
Avhich  she  viewed  almost  every  act  of  her  husband ;  that, 
do  or  say  what  he  might,  he  could  not  please  her.  When 
he  spoke  to  her  pleasantly,  kindly,  affectionately,  he  did 
not  know  at  what  moment  her  discontent  might  break 
forth  in  torrents  of  vituperation.  If  he  remained  silent, 
then  his  silence  was  not  only  an  act  of  unkindness  but 
of  absolute  cruelty.  If  he  were  assiduous  in  his  offices 
of  kindness  (at  the  time  of  the  alleged  poisoning  she 
asserts  he  was  particularly  kind  in  his  manners  and  con- 
duct), then  she  thought  it  was  only  to  cover  some  sinis- 
ter design  ;  if  he  pursued  a  different  course,  no  language 
was  strong  enough  to  characterize  his  unpardonable  neg- 
lect ;  if  he  remained  by  her,  his  presence  was  a  burden, 
an  incubus  upon  her  happiness ;  if  from  any  cause,  even 
business,  he  was  away  for  days  at  a  time,  then  such 
absence  was  cruel,  heart-rending  neglect. 

"  Now,  gentlemen  of  the  jury,  I  do  not  claim  that  Mr. 
Northrup  is  so  exalted  above  his  fellows  that  he  is  lifted 
so  far  above  the  reach  of  sublunary  things  as  to  be  free 
from  the  imperfections  of  poor  human  nature.  I  do  not 
doubt  that  occasionally  his  amiabihty,  which  was  put  to 
so  many  and  so  severe  tests  by  his  wife's  peculiarities, 
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was  ruffled.  Unquestionably,  at  times  his  equanimity 
was  somewhat  disturbed.  The  strain  put  upon  his  self- 
possession  was  greater  than  he  desired.  Yet,  in  view  of 
the  peculiar  disposition  of  his  wife,  I  think  he  was  more 
charitable,  more  kind,  more  forbearing  than  most  men 
would  have  been.  To  live  with  the  prosecutrix  without 
ever  being  annoyed,  or  even  irritated,  he  would  have  re- 
quired the  combined  wisdom  and  philosophy  of  the  seven 
wise  men  of  Greece. 

"  Here,  bear  in  mind,  gentlemen,  that  you  have  only 
heard  one  side.  The  law  opened  the  lips  of  the  wife,  set  her 
tongue  in  motion  ;  for  eight  mortal  hours  she  was  upon 
the  witness-stand  ;  her  testimony  rolled  on  with  unceas- 
ing flow  until  midnight  came  to  our  relief.  The  defend- 
ant ought  to  be  allowed  to  tell  his  story  upon  the  witness- 
stand.  But  the  law  says  '  No.'  It  puts  a  padlock  upon 
his  lips.  Had  Mr.  and  Mrs.  Northrup  gone  upon  the 
witness-stand,  could  both  have  been  subjected  to  a 
severe  cross-examination,  you,  gentlemen,  could  surely 
have  got  at  the  truth  of  the  case.  There  is  no  good 
reason  why  Mr.  Northrup  should  not  be  allowed,  under 
the  solemn  sanction  of  an  oath,  to  spread  before  you  the 
real  facts  of  this  case.  Still,  such  is  the  law,  and  we  bow 
submissiveh^ 

"  Gentlemen,  I  have  already  discussed  the  subject  of 
motive  in  reference  to  the  defendant.  Let  me  now  ask 
what  motive  had  the  prosecutrix  and  her  friends  to  set 
on  foot  this  prosecution  ?  It  is  charged  that  these  acts 
of  poisoning  occurred  in  the  months  of  April  and  May 
last.  The  prosecutrix  continued  to  live  with  the  defend- 
ant, at  Morrisania,  until  the  12th  day  of  July  last.  If 
she  really  believed  that  the  defendant  had  administered 
poison  to  her,  why  did  she  continue  so  long  afterwards 
to  live  with  him  ?  "Why  should  she  thus  needlessly  ex- 
pose her  life  ?  "Why  did  she  not  fly  for  refuge  and  pro- 
tection to  her  parents  ?    But  no !    She  remains  with  the 
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defendant  for  months  after  she  had,  as  she  now  claims, 
been  poisoned.  She  remains  until  she  has  differences 
with  her  husband  upon  the  subject  of  yrojperty.  The 
transaction  out  of  which  this  difficulty  arose  was  as 
follows :  Mr.  lN"orthrup's  brother  held  certain  property 
in  ]^ew  York  for  the  benefit  of  Mr.  Northrup's  little 
daughter,  who  is  now  about  nine  years  of  age.  Mr. 
Tallman  owned  certain  property  in  Morrisania.  An  agree- 
ment was  made  that  the  one  property  should  be  ex- 
changed for  the  other.  In  pursuance  of  this  agreement, 
on  the  2d  day  of  March,  1865,  the  New  York  property 
was  conveyed  to  Mr.  Tallman,  and  Mr.  Tallman  (his  wife 
joining  in  the  deed)  conveyed  to  Mrs.  Northrup  the  Mor- 
risania property.  Mrs.  Northrup,  at  the  same  time,  con- 
veyed to  Mr.  Northrup's  little  daughter  the  title  to  the 
Morrisania  property.  Soon  after  this  Mr.  and  Mrs.  ]N"orth- 
rup  went  to  live  upon  this  property,  and  continued  to 
live  there  together  until  the  period  I  have  named.  Thus 
you  will  perceive  that  Mrs.  Korthrup  had  no  legal  nor 
equitable  claim  to  this  property.  There  was  no  reason 
why  Mr.  Northrup's  little  daughter  should  not  have  the 
title  to  the  Morrisania  property.  It  was  bought  with 
her  means.  Her  property  was  exchanged  for  it.  AVhat- 
ever  Mr.  Northrup  might  desire  to  give  his  wife,  it  would 
be  most  unjust  that  he  should  present  her,  directly  or  in- 
directly, with  the  property  of  his  little  daughter,  whose 
mother  was  in  the  grave.  Some  time  in  July,  1865,  the 
prosecutrix  is  seized  with  the  notion  that  she  ought  to 
own  the  house  and  lot  in  Morrisania.  She  professes  to 
be  somewhat  confused  and  oblivious  as  to  whether  the 
title  is  in  herself.  She  directs  her  lawyer  to  ascertain 
the  fact.  She  has  the  records  of  the  county  searched. 
She  sends  to  White  Plains  for  this  express  purpose.  She 
ascertains  that  the  title  is  in  Mr.  Northrup's  little  daugh- 
ter. Now,  gentlemen,  I  shall  not  stop  to  comment  upon 
the  probability  of  her  story,  that  when  she  signed  the 
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deed  conve^^ng  this  property  she  did  not  know  its  con- 
tents. That  question  remains  to  be  tried  in  another  suit. 
On  the  8th  of  July  she  commenced  a  suit  against  Mr. 
Northrup's  Uttle  daughter  to  set  aside  the  deed  to  her  of 
this  Morrisania  property.  Up  to  this  time  no  serious 
difficulty  had  occurred  between  her  and  Mr.  J^orthrup. 
It  was  after  this  she  left  him.  Most  unquestionably 
Mr.  Xorthrup  was  not  pleased  at  this  attempt  on  the 
part  of  the  prosecutrix  to  deprive  his  child  of  her  prop- 
erty. Mr.  Northrup  at  once  took  measures  to  have  that 
suit  properly  defended.  Had  he  not  done  so  he  would 
have  been  guilty  of  an  unpardonable  neglect  of  duty. 
Here  commenced  the  breach  between  the  defendant  and 
the  prosecutrix.  After  she  commenced  this  suit  to  re- 
cover the  Morrisania  property  she  left  her  husband.  It 
was  not  until  the  following  September  she  was  able  to 
convince  herself  that  she  had  been  poisoned  ;  and  she 
accordingly,  in  that  month,  succeeded  in  having  this  in- 
dictment found  against  the  defendant. 

"In  this  connection,  gentlemen,  bear  in  mind  the 
prosecutrix  testified  that  her  family  were  opposed  to 
her  marriage  with  defendant.  All  this  operated  to 
utterly  estrange  the  wife  from  her  husband.  Her  rel- 
atives were  hostile  to  him.  She  was  imbittered  against 
him.  A  final  breach  between  them  had  been  made. 
Yet  in  the  midst  of  all  this,  with  no  loving  disposition 
to  hide  his  faults,  with  no  tender  and  delicate  guardian- 
ship of  his  honor,  with  no  burning  enthusiasm  to  con- 
ceal her  own  wrongs,  certainly  with  no  disposition  to 
entomb  in  the  secrecy  of  her  own  heart  his  crimes — 
under  these  circumstances  she  makes  no  charge  of  crime 
against  him;  she  does  not  accuse  hira  of  poison.  She 
waits  until  her  suit  for  the  recovery  of  the  property 
has  been  in  progress  for  months  before  she  makes 
this  accusation.  AVhy  did  she  not  make  her  complaint 
while  the  facts  were  fresh?    Why  this  long  delay  if 
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the  criminal  accusation  has  no  connection  with  the 
suit  for  property?  Should  the  prosecutrix  succeed  in 
getting  the  defendant  convicted,  to  her  mind  a  great 
point  will  be  gained  in  the  civil  suit.  She  would  nat- 
urally reason  that  if,  when  the  civil  suit  came  on,  the 
defendant  was  in  State  prison,  the  Court  and  jury 
would  be  ready  to  believe  him  guilty  of  what  she 
charged  against  him — to  wit,  inducing  her  to  sign  a 
deed  when  she  was  ignorant  of  its  contents,  and  there- 
by depriving  her  of  her  lawful  property. 

"  Gentlemen,  this  criminal  accusation  was  not  made 
against  the  defendant  to  subserve  the  ends  of  public 
justice.  A  causelessly  jealous  wife,  hostile  relatives, 
pecuniary  interest,  litigation  in  the  civil  Courts,  un- 
seemly strife,  extraordinary  greediness  in  some  way  to 
clutch  the  property  of  an  innocent  child — all  these 
combined  have  set  on  foot  this  prosecution.  But  be- 
tween this  prosecution  and  conviction  we  interpose  im- 
pregnable law,  impartial  justice,  the  innocence  of  our 
client,  and  an  intelligent  and  upright  jury. 

"ISTow,  gentlemen,  let  us  come  to  the  great  and  car- 
dinal point  of  this  case,  in  respect  to  which  the  law  and 
the  evidence  are  all  on  one  side,  all  on  the  side  of 
this  defendant.  Was  this  prosecutrix  ever  poisoned  at 
all  ?  Did  she  ever  take  any  poison  ?  I  desire  to  meet 
this  case  here  at  its  very  threshold.  In  every  criminal 
accusation  the  first  thing  to  be  proved  is  the  corpus  de- 
licti— the  body  of  the  offense.  Nobody  can  be  con- 
victed of  a  crime  when  no  crime  has  been  committed. 

"  The  prosecution  have  done  their  utmost  to  prove  that 
Mrs.  Northrup  was  poisoned.  She  has  testified  to  all 
her  symptoms.  The  servants  have  been  examined.  The 
physician,  Dr.  Horton,  who  was  in  attendance  upon 
the  prosecutrix  at  the  time  in  question,  has  been  before 
you;  and  he  has  testified  to  everything  within  his 
knowledge  which  has  any  bearing  on  the  case.     The 


MR.  Clinton's  address  to  the  jury  363 

prosecution  have  spared  no  effort,  have  left  untried  no 
means,  which  would  be  likel}^  to  convict.  Those  who 
set  on  foot  this  prosecution  have  done  their  utmost — 
they  have  done  their  worst.  Before  inviting  your  at- 
tention to  the  incontrovertible  and  overwhelming  proof 
that  Mrs.  Northrup  never  was  poisoned  at  all,  but  was 
made  the  victim  of  her  own  cruel  and  relentless  im- 
agination, let  me  ask  whether  it  is  probable  that  the 
defendant,  were  he  demon  enough  to  contemplate  the 
murder  of  his  wife,  would  attempt  the  crime  on  such 
an  occasion  and  under  such  circumstances.  Dr.  Horton 
testified  that  he  attended  Mrs.  Northrup  from  some 
time  in  the  month  of  March  to  the  1st  of  July  follow- 
ing. She  testified  that  the  defendant  did  not  like  Dr. 
Horton,  and  desired  that  another  physician  should  be 
procured  in  his  place.  The  prosecutrix  was  in  a  jeal- 
ous frame  of  mind,  and  ready,  upon  the  slightest 
pretext,  to  put  a  hostile  construction  upon  her  hus- 
band's conduct ;  she  was  sure  to  tell  Dr.  Horton  that 
Mr.  Korthrup  desired  that  another  physician  should  be 
employed.  All  this  Mr.  IS'orthrup  knew,  or  certainly 
would  have  thought  of,  had  he  contemplated  the  com- 
mission of  crime.  Bear  in  mind  that,  at  the  time  it  is 
alleged  that  the  various  acts  of  poisoning  occurred,  Dr. 
Horton  was  in  the  habit  of  attending  Mrs.  Northrup 
every  day.  You  are  told  by  the  prosecution  that  the 
symptoms  of  poison  are,  to  a  medical  man,  clear  and 
unmistakable;  that  the  indications  are  such  that  a 
ph^^sician  would  at  once  recognize  them.  E"ow  I  ask 
you,  gentlemen,  whether,  under  such  circumstances, 
when  even  to  a  very  dull  intellect  it  would  appear 
inevitable  that  detection  would  be  certain  and  swift, 
the  defendant  would  be  likely  to  attempt  the  fiendish 
crime  charged  upon  him?  Would  he  not  at  least  have 
waited  until  she  had  recovered  from  her  confinement 
and  no  longer  needed  the  attendance  of  a  physician  ? 
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Is  it  probable  that  the  defendant  would  administer 
poison  to  his  wife  when  she  on  the  same  day  would  be 
sure  to  see  the  doctor  and  tell  him  her  symptoms  ? 
Were  they  those  of  poisoning  the  doctor  would  at  once 
recognize  them  as  such.  All  this  Mr.  ^N^orthrup  must 
have  known. 

"  Gentlemen,  with  as  much  regard  to  brevity  as  the 
facts  will  permit,  I  will  now  call  your  attention,  in 
chronological  order,  to  the  various  charges  against  the 
defendant  embraced  in  this  indictment.  The  first  accu- 
sation is  that  on  the  18th  day  of  April,  1865,  he  ad- 
ministered, with  intent  to  kill  her,  certain  poison — to 
wit,  belladonna,  in  Plantation  Bitters.  This  was  six 
days  after  she  had  given  birth  to  a  child.  She  says 
that  on  the  morning  of  this  day,  before  he  went  down 
town,  the  defendant  asked  her  to  take  some  Plantation 
Bitters,  representing  that  this  beverage  would  be  bene- 
ficial in  her  condition.  She  described  certain  effects 
she  experienced  after  drinking  Plantation  Bitters.  She 
said  her  face  felt  bloated ;  her  head  felt  somewhat 
dizzy;  that  she  was  dry,  and  asked  the  nurse  for  milk. 
She  took  the  Plantation  Bitters  about  eight  or  nine 
o'clock  in  the  morning.  Dr.  Ilorton  did  not  see  her 
until  five  or  six  o'clock  in  the  afternoon.  You  have  the 
lisht  of  his  evidence  as  to  all  he  saw  in  reo^ard  to  her 
appearance,  also  in  respect  to  all  she  stated  to  him 
touching  her  condition.  Now,  gentlemen,  the  question 
is,  what  produced  the  effects  which  followed  upon  her 
taking  Plantation  Bitters  ? 

"  Dr.  A.  K.  Gardiner,  a  physician  of  great  eminence 
in  the  City  of  New  York,  a  gentleman  of  extensive  prac- 
tice, who  was  professor  of  obstetrics  in  one  of  the  medi- 
cal colleges  in  that  city,  attended  here  as  a  witness, 
heard  all  the  evidence  of  Mrs.  Northrup,  also  of  Dr. 
Ilorton,  they  being  the  only  witnesses  who  speak  of  her 
symptoms  and  condition  on  this  occasion^  and  Dr.  Gar- 
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(liner  tells  you  that  Plantation  Bitters,  taken  by  a  woman 
under  sucii  circumstances,  would  produce  the  effects  ex- 
perienced by  Mrs.  Northrup.  Dr.  Clark,  a  physician  of 
this  place,  w^ell  known  to  you,  who  has  listened  to  all 
the  evidence  of  the  prosecution  on  this  subject,  tells  you 
the  same  thing;  he  fully  concurs  with  Dr.  Gardiner  in 
this  respect.  The  prosecution  called  two  medical  wit- 
nesses— Dr.  Horton  and  Dr.  Schmidt — and  they  express 
no  opinion  in  any  way  contrary  to  that  of  Dr.  Gardiner 
and  Dr.  Clark  on  this  subject.  Here,  then,  you  have  it 
established  by  uncontradicted  evidence  that  the  effects 
produced  were  those  caused  by  the  Plantation  Bitters. 
You  know  that  this  beverage  contains  a  large  portion 
of  spirituous  liquors — to  wit,  rum.  Here,  bear  in  mind, 
Mr.  Hall  testified  that  a  short  time  after  this  Mrs.  North- 
rup,  at  the  breakfast-table,  stated  that  a  few  days  before 
she  made  herself  sick  by  drinking  whiskey  on  an  empty 
stomach.  Your  common-sense  will  tell  you  that  spirit- 
uous liquor,  taken  in  any  form  by  a  woman  in  the  morn- 
ing upon  an  empty  stomach,  six  days  after  her  confine- 
ment, would  produce  effects  similar  to  those  described. 
The  idea  that  the  prosecutrix  drank  poison  in  Plantation 
Bitters  is  a  wild  vagary  of  a  diseased  imagination — a 
chimera  born  of  jealousy,  and  nursed  only  by  venomous 
prejudice. 

"  Gentlemen,  it  is  the  business  of  the  prosecution  to 
prove  their  case.  If  from  any  cause,  no  matter  what, 
they  fail  to  prove  their  case  beyond  all  reasonable  doubt, 
or  any  material  part  of  it,  or  fail  to  prove  any  link  in 
the  chain  of  evidence  which,  when  complete,  fastens  the 
crime  upon  the  defendant,  it  is  the  bounden  duty  of  the 
jury  to  acquit.  The  law  adjudges  it  better,  far  better, 
that  the  guilty  escape  than  that  the  innocent  be  con- 
victed. The  important  inquiry  arises,  Have  the  prosecu- 
tion proved  that  the  defendant  administered  to  the 
prosecutrix  Plantation  Bitters  containing  poison — to  wit, 
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belladonna?  The  prosecution  must  prove  this  part  of 
their  case  beyond  all  reasonable  doubt ;  failing  in  this, 
their  proof,  or,  rather,  pretended  proof,  goes  for  nothing. 
What  is  the  evidence  of  the  prosecution  on  this  subject  ? 
Mrs.  Northrup  testified  to  her  symptoms,  but  she  did  not 
testify  that  those  symptoms  were  caused  by  poison ;  she  is 
not  an  expert,  and  the  law  did  not  permit  her  to  express 
an  opinion  on  that  subject.  Dr.  Horton,  a  witness  very 
willing  to  give  testimony  which  might  help  the  prosecu- 
tion, was  asked  by  the  other  side  whether  he  had  any 
doubt  that  the  symptoms  experienced  by  Mrs.  Northrup 
on  the  occasion  of  her  drinking  the  Plantation  Bitters,  on 
the  occasion  of  her  drinking  the  coffee,  and  on  the  occasion 
of  her  drinking  the  tea  were  caused  by  belladonna.  He 
answered  that  as  to  the  tea  (with  which  it  is  not  shown 
that  the  defendant  had  any  connection)  he  had  no  doubt ; 
thus  leaving  it  to  be  fairly  inferred  that,  in  respect  to 
the  occasions  of  the  Plantation  Bitters  and  coffee,  he 
had  doubts  upon  the  subject  of  Mrs.  Northrup's  having 
taken  belladonna.  Thus,  gentlemen,  you  will  at  once 
perceive  that  (leaving  wholly  out  of  view  the  medical 
evidence  of  the  defense),  within  the  rule  of  law  I  have 
cited,  the  prosecution  have  utterly  failed  to  prove  that 
any  poison  was  administered  in  the  Plantation  Bitters. 
In  reference  to  this  branch  of  the  case  I  might,  with 
safety  to  my  client,  stop  here ;  but  I  do  not  choose  to 
take  that  course. 

"  Dr.  Gardiner  and  Dr.  Clark  were  both  asked  whether, 
assuming  all  the  medical  facts  and  circumstances  to  be 
true  as  stated  by  Mrs.  Northrup  and  Dr.  llorton,  these 
facts  and  circumstances  proved  or  indicated  the  exist- 
ence of  poison  by  belladonna,  or  poison  of  any  kind,  and 
both  unhesitatingly  answered  in  the  negative.  These 
physicians  went  further,  and  testified  that  had  the 
prosecutrix  been  poisoned  and  actually  experienced  the 
symptoms  to  which  she  testified,  and  in  as  aggravated  a 


MR.  CLINTON  S   ADDRESS   TO   THE   JURY  367 

degree  as  she  represented,  she  would  have  had  dehrium, 
resulting  in  an  utter  loss  of  recollection  as  to  all  that 
transpired — as  to  all  she  experienced  and  felt.  What 
could  be  plainer?  Had  she  felt  what  she  said  she  did 
she  would  have  had  no  recollection  on  the  subject.  Dr. 
Schmidt,  a  witness  for  the  prosecution,  mentions  delirium 
as  one  of  the  prominent  effects  of  poison  by  belladonna. 
Even  Dr.  Ilorton  does  not  express  any  opinion  to  the 
contrary;  so  that,  according  to  all  the  medical  evi- 
dence in  the  case,  had  Mrs.  North rup  experienced  the 
symptoms  to  which  she  testified  she  could  have  had  no 
recollection  in  respect  to  those  symptoms.  The  fact 
that  she  recollects  how  she  felt  proves  beyond  all  ques- 
tion that  she  was  not  poisoned  by  belladonna. 

"  One  fact  in  this  connection  is  important :  it  does  not 
appear  that  Mrs.  Northrup  took  any  medicine  to  coun- 
teract the  effects  of  the  alleged  poison.  Dr.  Horton  did 
not  see  her  until  some  nine  hours  after  she  took  the 
Plantation  Bitters ;  the  effects  had  pretty  much  worn  off 
then.  He  gave  her  no  medicine  to  counteract  the  effect 
of  any  poison ;  she  took  no  medicine  for  any  such  pur- 
pose. She  recovered  from  the  effects  of  the  Plantation 
Bitters  or  whiskey  of  her  own  accord.  Is  it  probable 
she  was  poisoned  when,  without  medicine,  she  recovered 
so  speedily  ? 

"  The  prosecution  took  great  pains  to  prove  that  upon 
this  day  Mr.  Northrup  went  home  at  an  earlier  hour 
than  usual.  I  do  not  know  what  could  have  been  the 
design  of  this  evidence,  unless  it  was  to  show  that  Mr. 
Northrup's  object  was  to  see  what  ravages  the  poison 
had  made.  I  do  not  know  whether  the  Counsel  who  is 
to  follow  me  will  parade  this  circumstance  before  you  as 
one  of  fearful  import,  as  one  of  tragical  significance,  or 
whether  he  will  pass  it  by  as  undeserving  of  a  moment's 
notice,  in  view  of  the  evidence  of  the  defense.  But 
should  he  allude  to  this  portion  of  the  evidence  I  will 
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ask  you  to  bear  in  mind  we  proved  by  two  witnesses 
that  the  carpets  were  laid  down  on  that  day,  and  Mr. 
Northrup  went  home  early,  pursuant  to  appointment 
made  in  the  morning,  for  the  purpose  of  superintending 
and  assisting  in  that  operation.  What  an  athletic  im- 
agination— what  a  robust  fancy — this  prosecution  must 
possess  to  convert  the  circumstance  of  assisting  in 
putting  down  carpets  into  proof  of  contemplated  mur- 
der! 

"  But,  gentlemen,  time  presses,  and  I  must  not  dwell 
longer  upon  the  beverage  known  as  Plantation  Bitters. 
Suffice  it  to  say,  the  whole  evidence  upon  this  point — 
that  of  the  defense  and  prosecution  taken  together — 
demonstrates  most  conclusively  that  the  Plantation  Bit- 
ters which  Mrs.  Northrup  drank  contained  no  belladon- 
na— no  poison  of  any  kind. 

"  The  next  charge  against  the  defendant  is  that  on  the 
26th  day  of  April,  eight  days  afterwards,  he  adminis- 
tered to  the  prosecutrix  belladonna  in  her  coffee.  She 
testifies  that  on  this  morning,  for  the  first  time  since  her 
confinement,  she  went  to  the  breakfast-table ;  that  the 
coffee  was  poured  out  not  only  for  herself  but  for  the 
others.  It  is  claimed  that  the  defendant  poured  out  the 
coffee,  and  that  this  circumstance  is  of  frightful  signifi- 
cance. Now,  gentlemen,  having  disposed  of  the  Planta- 
tion Bitters,  I  have  no  desire  to  shirk  the  subject  of  cof- 
fee. It  is  pretended  that  it  was  an  unusual  circumstance 
for  the  defendant  to  pour  out  the  coffee.  Yet  the  ser- 
vant-girl, a  witness  for  the  prosecution,  told  you  that 
during  the  time  Mrs.  Northrup  was  confined  and  did 
not  come  to  her  meals  sometimes  she,  the  girl,  poured 
out  the  coffee,  and  sometimes  Mr.  Northrup  did ;  that 
she  did  not  know  whether  on  this  morning  it  was  poured 
out  by  herself  or  Mr.  Northrup.  AVhether  the  defendant 
did  or  did  not  pour  out  the  coffee  is,  in  and  of  itself,  a 
circumstance  of  no  moment.    If  he  did,  the  circumstance 
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was  not  extraordinary,  nor  in  the  slightest  degree  sus- 
picious. 

"  The  prosecutrix  told  _you  that  she  drank  the  cup  of 
coffee  she  found  poured  out ;  that  she  helped  herself  to 
another  cup ;  she  ate  a  large  quantity  of  beefsteak,  hot 
rolls,  and  a  variety  of  other  things;  she  ate  a  breakfast 
hearty  enough  for  a  strong  man.  Considering  that  she 
had  been  confined  but  two  weeks  before,  that  this  morn- 
ins:  was  the  first  she  had  been  down-stairs,  that  she  was 
necessarily  in  a  weak  condition,  is  it  at  all  strange  that 
the  ill  effect  she  actually  felt  should  have  followed  the 
indulgence  of  her  appetite  ? 

"  She  tells  you  that  after  breakfast  she  went  up-stairs 
and  dressed  her  baby  ;  in  about  half  an  hour  or  an  hour 
she  felt  sleepy  ;  she  laid  down  and  slept  for  an  hour  or 
two;  she  has  given  you  a  minute  and  detailed  state- 
ment of  the  state  of  her  feelings  and  symptoms  after 
she  awoke ;  just  then,  in  the  '  nick  of  time,'  the  doctor 
arrived,  so  that  had  she  taken  any  poison  he  could  ad- 
minister something  immediately  to  counteract  its  effect. 
On  this  occasion,  as  on  the  occasion  of  drinking  Planta- 
tion Bitters,  the  prosecutrix  has  described  her  condition  ; 
she  has  given  you  the  minutest  particulars  in  regard  to 
each  and  every  symptom  she  experienced.  She  de- 
scribed, not  after  the  manner  of  a  patient  from  expe- 
rience, but  after  the  manner  of  a  student  who  had 
learned  them,  many  of  the  symptoms  of  poison  by  bella- 
donna. She  was  very  learned  on  the  subject  of  poison ; 
she  described  the  effects  and  symptoms  of  belladonna 
taken  in  poisonous  quantities  with  a  learning  and  skill 
which  put  science  itself  to  the  blush.  She  experienced 
not  only  the  symptoms  of  poison  by  belladonna,  but  she 
had  the  symptoms  in  the  most  aggravated  form ;  the 
symptoms  were  so  intense  that  only  one  thing  was  want- 
ing to  render  her  narration  complete,  and  that  was  to 
state  that  those  symptoms  culminated  in  her  own  death. 

24 
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"What  medicine  did  the  doctor  give  to  counteract 
the  effect  of  the  pretended  poison  ?    He  gave  her  simply 
a  dose  of  morphine,  which  quieted  her  nerves  and  had 
a  most  salubrious  effect  upon  her  imagination.     Gentle- 
men, the  great  question  is,  Did  the  prosecutrix  on  this 
occasion  take  any  belladonna?    Dr.  Schmidt  tells  you 
that  the  effect  of  taking  belladonna  in  poisonous  quan- 
tities is  to  produce  delirium  —  a  delirium  resulting  in 
entire  loss  of  recollection  of  all  that  occurred,   of  all 
that  the  patient  felt  and  experienced ;  that  this  delirium 
precedes  the  drowsy  or  sleepy  condition.     Dr.  Gardiner 
and  Dr.  Clark  stated  the  same  thing.    All  the  physicians 
agree  upon  this  point ;  no  physician  expresses  a  contrary 
opinion.     Dr.  Gardiner  and  Dr.  Clark  both  testify  that, 
even  assuming  Mrs.  Northrup  felt  and  experienced  all 
she  says  she  did — that  she  has  described  her  symptoms 
accurately — there  is  no  proof  that  she  took  any  bella- 
donna or  poison  of  any  kind.     Taking  her  whole  state- 
ment as  she  has  given  it,  there  is  nothing  in  it  proving 
the  existence  of  belladonna.    All  the  doctors  who  testify 
at  all  on  the  subject  say  this.     It  is  the  uncontradicted 
and  undisputed  evidence  in  the  case.     So  far  from  the 
prosecution  having  proved  that  the  defendant  adminis- 
tered poison  to  his  wife,  the  whole  medical  evidence 
proves,  demonstrates,  establishes  beyond  the  possibility 
of  a  doubt,  that  Mrs.  ^N'orthrup  was  not  poisoned  at  all, 
that  she  took  no  belladonna,  that  she  took  no  poison  of 
any  kind.    The  fact  is  as  clearly,  conclusively,  and  over- 
whelmingly established  as  any  fact  ever  could  be  proved 
by  medical  science.     Dr.  Gardiner  and  Dr.  Clark  tell 
you  that  had  she  been  poisoned  by  belladonna  it  would 
have  been  impossible  for  her  to  go  to  sleep  as  she  did. 
Instead  of  feeling  dull,  drowsy,  sleepy,  she  would  have 
been  in  the  most  excited,  wild,  delirious  condition ;  she 
would  have  been  absolutely  and  wholly  insane  for  the 
time  being;  instead  of  being  sleepy  she  would  have  been 
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raving.  It  is  true  that  the  delirium  varies  in  different 
persons  —  sometimes  it  is  of  a  merry  kind ;  but  the 
delirium  of  the  one  sort  or  the  other  would  have  been 
among  the  first  and  most  unmistakable  of  the  symp- 
toms. 

"  In  a  word,  had  the  prosecutrix  taken  belladonna  in 
poisonous  quantities  she  would  have  had  delirium ;  the 
certain,  inevitable  result  of  that  delirium  would  have 
been  utter,  entire  loss  of  memory  as  to  all  that  trans- 
pired. In  other  words,  had  the  prosecutrix  been  poi- 
soned, as  she  says  she  was,  she  could  have  had  no  rec- 
ollection as  to  her  symptoms.  The  fact  that  she  did 
remember,  and  does  now  remember  —  nearly  a  year 
afterwards — even  to  the  minutest  particular,  everything 
respecting  each  and  all  of  her  symptoms,  is  proof  posi- 
tive, conclusive,  unanswerable,  that  she  had  no  poison  in 
her  system.  Her  memory  is  wonderful ;  its  sharpness,  its 
keenness,  its  power  is  indeed  marvellous !  Belladonna 
produces  no  such  effect. 

"  Gentlemen,  say  what  you  please,  throw  over  her 
evidence  the  mantle  of  charity,  stretch  that  mantle  all 
you  can  without  tearing  it  to  tatters,  I  tell  you  the 
knowledge  she  disclosed  upon  the  witness-stand  of  the 
symptoms  of  poisoning  by  belladonna  came  from  the 
hooks  ',  it  is  recorded  in  the  various  works  on  medical 
jurisprudence  and  in  the  treatises  on  poisons  to  w^hich 
the  Counsel  who  is  to  follow  me  has  alluded  during  the 
progress  of  this  trial.  The  case  has  been  studied  up.  I 
say  she  narrated  her  symptoms  more  like  a  medical  stu- 
dent than  an  unsophisticated  witness.  Yet,  gentlemen, 
I  assure  you  we  are  devoutly  thankful  for  one  thing — 
her  memory,  though  great,  was  not  perfect.  She  was 
oblivious  in  respect  to  her  ohliviousness  y  she  forgot  her 
forgetfulness'y  she  did  not  recollect  her  utter  want  of  recol- 
lection. It  is  strange  she  did  not  tell  us  how  sensible  she 
was  of  her  insensibility.     It  is  wonderfully  strange  she 
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did  not  narrate^  even  to  the  smallest  detail,  all  about  how 
she  felt  when  she  had  no  feeling. 

"  The  next  occasion  when  the  prosecutrix  claims  she 
was  poisoned  by  belladonna  was  on  the  14th  of  May. 
She  told  you  that  on  the  evening  of  that  da}^  she  did 
not  go  down  to  tea ;  she  remained  in  her  room ;  about 
eight  o'clock  the  girl  brought  her  up  a  large-sized  bowl 
of  tea ;  she  drank  nearly  all  of  it,  when  she  discovered 
it  had  a  very  peculiar,  acrid,  and  offensive  taste.  You 
are  asked  to  believe  that  this  was  the  taste  of  bella- 
donna. All  who  have  testified  on  the  subject  tell  you 
that  belladonna  is  almost  tasteless — that  it  has  an  insipid, 
slightly  sweetish  taste. 

"In  your  presence  this  evening  I  showed  Mr.  Dubois, 
the  druggist,  one  of  the  chief  witnesses  for  the  prosecu- 
tion, a  small  vial  filled  with  liquid,  and  asked  him  to 
state  whether  it  contained  belladonna.  He  took  the 
cork  out  of  the  vial,  looked  at  the  liquid,  smelt  it,  tasted 
it,  pondered  over  the  matter,  concentrated  his  whole 
mind  on  the  subject,  and  then,  after  a  solemn  pause,  as 
a  result  of  his  mature  and  well-considered  judgment,  he 
assured  you  as  to  whether  there  was  any  belladonna 
there — really,  he  could  not  tell  you  anything  about  it. 
He  informed  you  that  it  was  a  difficult  thing  to  tell  that. 
Belladonna,  he  said,  was  so  insipid,  or  nearly  tasteless, 
that  it  was  difficult  for  any  one  to  tell  the  article.  So 
that  you  have  it  reduced  to  a  demonstration,  upon  the 
testimony  of  the  prosecution,  that  the  peculiar  taste  of 
the  tea  (of  which  Mrs.  Northrup  complained)  was  not 
that  of  belladonna.  Whether  the  taste  was  that  of  sour 
milk  you  must  judge. 

"  What  was  the  effect  of  this  tea  upon  the  prosecu- 
trix ?  Did  delirium — the  inevitable  result  of  belladonna 
taken  in  poisonous  quantities — follow  ?  Was  the  prose- 
cutrix wild  with  excitement?  Was  her  brain  on  fire? 
Was  her  reason  dethroned  for  the  time?    Not  a  bit  of 
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it.  She  went  to  sleep!  She  slept  soundly,  she  says, 
for  several  hours !  As  I  have  already  shown  you,  ac- 
cordino'  to  the  entire  medical  evidence  had  she  taken 
belladonna  so  as  to  produce  the  effects  she  describes 
the  inevitable  effect  would  have  been  delirium  ;  the  de- 
lirium would  have  preceded  sleep  !  So  Drs.  Gardiner 
and  Clark  for  the  defense,  and  Dr.  Schmidt  for  the 
prosecution,  testify.  The  prosecutrix,  when  she  swore 
that  she  went  to  sleep  and  slept  for  hours,  proved  most 
conclusively  that  it  was  impossible  for  her  to  have  taken 
belladonna  in  her  tea. 

"  After  she  awoke  she  says  she  had  certain  s3^mptoms ; 
she  described  her  feelings  and  experience.  Dr.  Horton 
saw  her  the  next  morning ;  he  has  given  you  the  benefit 
of  all  he  saw  and  all  she  told  him.  Here,  gentlemen, 
be  good  enough  to  bear  in  mind  that  Dr.  Gardiner  and 
Dr.  Clark  testified  that,  assuming  all  the  medical  facts 
and  circumstances  stated  by  her  and  Dr.  Horton  to  be 
true,  there  Avas  no  proof  that  she  took  any  belladonna 
or  poison  of  any  kind  on  this  occasion. 

"  The  prosecution  must  prove  their  case  beyond  all 
reasonable  doubt,  or  the  law  adjudges  it  to  be  your  duty 
to  find  a  verdict  for  the  defendant.  Here  the  prosecu- 
tion not  only  fail  to  prove  the  administration  of  any 
poison,  but  the  evidence  proves  that  the  prosecutrix 
took  no  poison.  There  seems  to  be  throughout  this 
case  a  special  providence  in  regard  to  the  evidence  of 
Mrs.  ]N"orthrup.  Whenever  she  tries  to  swear  the  hard- 
est against  her  husband,  her  testimony  is  so  overloaded 
with  contradictions,  absurdities,  and  impossibilities  that 
it  reacts  with  tremendous  force  in  his  favor  and  fur- 
nishes him  with  a  bulwark  of  defense,  which  all  the 
jealousy,  malice,  and  persecution  marshalled  against  him 
on  this  trial  cannot  overturn  or  even  disturb.  Her 
own  evidence  establishes  his  innocence  beyond  all  power 
of  contradiction. 
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"  But,  gentlemen,  there  is  one  little  circumstance  in 
connection  with  this  tea  which  appears  to  have  escaped 
the  attention  of  the  prosecution  altogether.  There  is 
no  evidence  in  the  case  proving  or  tending  to  prove 
that  the  defendant  prepared  or  mixed  her  tea,  or  that 
he  sent  it  up  to  her,  or  that  he  interfered  in  the  matter 
in  any  way,  or  had  any  knowledge  whatever  on  the 
subject.  When  the  Court  permitted  Mrs.  Northrup  to 
testify  respecting  this  tea,  it  was  upon  the  distinct  as- 
surance of  the  prosecution  that  they  would  afterwards 
connect  the  defendant  with  that  evidence.  They  ut- 
terly failed  to  do  anything  of  the  kind  ;  consequently, 
all  the  evidence  given  on  the  subject  of  the  tea  goes  for 
nothing. 

"  I  have  now,  gentlemen,  disposed  of  all  the  occa- 
sions when  Mrs.  Northrup  claims  she  was  actually  poi- 
soned. It  would  be  most  extraordinary  had  she  been 
poisoned  so  many  times,  and  so  badly,  that  she  should 
escape  with  no  permanent  injury.  One  would  suppose 
that  had  the  defendant  practised  upon  her  the  art  of 
poisoning  so  perseveringly  and  so  often  he  would  have 
accomplished  his  object. 

"  The  next  accusation  against  my  client  is  that  on 
the  27th  of  May  he  attempted  to  administer  belladonna 
to  the  prosecutrix  in  her  coffee,  but  that  he  did  not 
succeed.  On  this  occasion  the  prosecutrix  sa3^s  she 
came  down-stairs  to  breakfast,  and  found  the  coffee 
poured  out.  She  did  not  drink  this  coffee,  but  gave  it 
to  Dr.  Horton,  who  arrived  soon  after.  He  did  not 
subject  it  to  any  chemical  test,  but  he  gave  some  of 
it  to  his  dog.  The  prosecution  have  been  allowed  to 
prove  the  actions  and  conduct  of  the  dog  after  he  was 
thus  made  one  of  the  family,  and  allowed  to  drink  cof- 
fee like  the  rest  of  them.  Dr.  Horton  testifies  that  the 
dog,  with  becoming  modesty,  after  he  had  received  this 
flattering  attention,  retired  under  the  table  and  quietly 
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took  a  nap.  The  day  was  probably  warm ;  the  dog,  I 
presume,  was  tired,  and  I,  for  one,  do  not  blame  him  for 
going  to  sleep.  There  was  no  principle  of  etiquette 
prevailing  among  well-bred  dogs  which  forbade  one 
under  such  circumstances  going  to  sleep  when  he  was 
sleepy.  It  might  not  be  polite  for  a  gentleman  or  lady 
to  go  to  sleep  when  treated  to  coffee;  but  this  dog, 
whose  promotion  had  been  so  sudden,  who  for  the  first 
time  in  his  life  had  been  invited  to  regale  himself  with 
that  delicious — and  to  him  hitherto  unknown — beveraere, 
could  not  at  once  be  expected  to  conform  to  all  the 
usages  of  polite  society.  His  standard  of  politeness  was, 
after  all,  only  a  dog  standard.  I  have  a  very  high  re- 
spect for  the  canine  race,  but  it  is  the  first  time  I  have 
ever  known  any  of  the  dog  species  elevated  to  the  rights 
of  citizenship  and  made  a  witness  in  a  court  of  justice. 

"  Really,  was  it  not  a  great  stroke  of  genius,  a  wonder- 
ful feat  of  science,  for  Dr.  Horton  to  administer  coffee 
to  that  dog !  The  manner  of  this  performance  was  in- 
teresting. Mrs.  Horton  holds  the  dog;  he  is  charmed 
with  the  delicate  attention  bestowed  upon  him.  She 
passes  her  hands  gracefully  and  gently  over  his  beautiful 
little  mouth ;  then  suddenly  she  parts  his  jaws.  Dr. 
Horton  stands  by  with  an  upturned  bottle  loaded  with 
coffee ;  he  pours  the  contents  into  the  little  dog's  mouth. 
Then,  in  the  eloquent  language  of  the  learned  Dr.  Hor- 
ton, 'the  dog  liad  to  drink  or  die.'  With  true  canine 
sagacity  and  discretion  the  dog  chose  the  former.  '  Vic- 
tory or  death !'  is  the  motto  of  the  soldier  who  leads  a 
forlorn  hope.  Dr.  Horton  relied  upon  this  little  dog  to 
lead  the  forlorn  hope  of  this  prosecution.  When,  to  the 
doctor's  mind,  the  fate  of  the  case  seemed  trembling  in 
the  balance,  dependent  on  the  courage  of  the  dog,  no 
wonder  that  Dr.  Horton,  with  more  than  a  soldier's 
valor,  should,  with  a  pathos  truly  heart-rending,  exclaim, 
*  Dog,  drink  or  die  I' 
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"  Gentlemen,  as  an  ojffset  to  the  principle  that  3^ou  must, 
in  all  criminal  cases,  give  the  defendant  the  benefit  of 
the  doubt,  suppose  you  give  the  prosecution  the  benefit 
of  the  dog.  What  then  ?  All  that  is  proved  is  that 
after  the  dog  had  his  coffee  he  retired  under  the  table 
(this  was  the  latter  part  of  the  afternoon).  When  Dr. 
Horton  came  home,  early  in  the  evening,  he  called  the 
dog ;  he  did  not  obey  the  summons  as  readily  as  usual. 
I  do  not  blame  him  for  this.  I  should  not  have  thought 
he  would  respond  with  alacrity  after  having  been  forced 
to  drink  coffee  in  such  a  peculiar  manner.  He  showed  a 
commendable  amount  of  good  sense.  As  the  dog  did  not 
speedily  and  with  enthusiasm  go  to  the  doctor,  the  doc- 
tor went  to  the  dog,  or  met  him  half-way.  The  doctor 
looked  at  the  dog's  eyes ;  the  dog  looked  at  the  doctor's 
eyes.  The  doctor  uttered  wonderful  things ;  the  dog 
thought  wonderful  things.  The  doctor  talked  with  glib 
enthusiasm  to  his  wife ;  the  dog,  more  wise,  kept  his 
own  counsel  and  barked  not  a  word. 

"  ^ow,  it  is  pretended  there  was  belladonna  in  this  cof- 
fee. Had  there  been,  and  had  belladonna  produced  the 
same  effect  upon  the  dog  as  upon  a  man  or  woman,  then 
the  dog  would  have  gone  wild — delirious.  But  it  pro- 
duced exactly  the  opposite  effect ;  so  that  the  proof  is 
there  was  no  belladonna  in  this  coffee.  Thus,  even  the 
evidence  of  the  dog  (it  is  a  pity  he  could  not  have  been 
cross-examined,  like  the  other  witnesses,  in  your  pres- 
ence) is  all  in  favor  of  the  defendant.  The  learned  Dr. 
Horton  informed  you  that  he  had  never  known  coffee 
administered  to  any  other  dog,  and  therefore  he  could 
not  speak  as  to  the  effect  of  coffee  upon  dogs  generally. 
Our  interest  expands  as  we  contemplate  the  two  wor- 
thies. The  doctor  would  have  us  beheve  that  he  is  the 
tree  of  medical  knowledge ;  but  he  cannot  stand  the  test. 
When  we  examine  the  subject  we  at  once  perceive  that 
— not  the  doctor,  but  the  dog,  has  the  genuine  'bark. 
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When  we  compare  the  two  we  strike  the  balance  in 
favor  of  the  dog.  The  doctor,  as  he  departs — owing  to 
his  gigantic  intellectual  exertions — droops  and  hangs  his 
head ;  but  the  dog — the  little  pet — is  as  fresh  as  when 
the  battle  began.  As  he  leaves  the  case  we  cannot  but 
admire  him ;  we  see  him  with  ears  erect,  and  '  his  tail 
hangs  high !' 

"  Gentlemen,  I  will  now  direct  your  attention  to  the 
only  remaining  portion  of  the  evidence  which,  it  is 
claimed,  tends  to  show  that  the  defendant  administered 
belladonna  to  his  wife.  Mrs.  Northrup  says  that  some 
time  in  the  month  of  June  she  was  seized  with  a  desire 
to  examine  Mr.  IS'orthrup's  trunk.  She  went  down 
town ;  she  stopped  at  a  trunk-store ;  bought  a  key  at  ran- 
dom ;  took,  I  believe,  the  first  one  shown  her,  went 
home,  tried  the  key,  and  it  fitted  to  perfection.  She 
says  she  intended  to  search  for  papers  which  she  was 
very  anxious  to  examine.  She  no  sooner  opened  the 
trunk  than  she  beheld  a  vial.  She  immediately  clutched 
the  prize !  She  ceased  her  explorations  and  sent  for  Dr. 
Horton,  who  in  due  time  arrived.  He  took  from  his 
pocket  a  vial,  poured  into  it  a  part  of  the  contents  of  the 
vial  found  in  Mr.  J^orthrup's  trunk,  and  (after  having 
performed  another  experiment,  to  which  I  will  allude 
presently)  went  to  Mr.  Dubois's  drug-store.  Dr.  Horton 
and  Mr.  Dubois  examined  the  contents  of  the  vial ;  that 
is,  they  looked  at,  smelled,  and  tasted  the  liquid,  and 
they  both  say  they  then  thought  it  was  belladonna.  Dr. 
Horton  and  Mr.  Dubois  say  they  do  not  know  what  be- 
came of  that  vial  and  its  contents.  It  is  most  extraor- 
dinary that,  after  all  the  pains  used.  Dr.  Horton  should 
not  take  the  trouble  to  preserve  the  vial.  One  thing  is 
certain — the  defendant  ought  not  to  be  prejudiced  by  its 
loss.  However,  it  is  lost,  and  we  must  take  the  case  as 
we  find  it.  Did  the  vial  found  in  the  trunk  contain  bel- 
ladonna ?    Dr.  Horton  and  Mr.  Dubois  subjected  the 
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contents  of  the  vial  to  no  chemical  test ;  but  they  did 
look  at,  taste,  and  smell  the  liquid.  Could  they  tell  by 
these  means  whether  it  was  belladonna?  Dubois,  the 
druggist,  sells  the  article,  and  manufactures  it  for  him- 
self. Of  course  he  could  tell  belladonna  better  than  Dr. 
Horton.  On  this  point  Dubois  is  the  more  skilful,  and 
has  the  better  means  of  knowledge.  You  recollect  that 
(as  I  have  stated  before)  this  very  evening,  when  Dubois 
was  on  the  witness-stand,  I  showed  him  a  vial  and  asked 
him  to  tell  you  whether  it  contained  belladonna.  He 
looked  at  it,  tasted  it,  smelled  it,  repeated  this  process, 
considered,  deliberated,  paused,  thought  the  matter 
over,  and  finally  informed  us  that  he  could  not  give 
us  any  information  on  the  subject  (I  could  not  induce 
him  to  express  an  opinion  as  to  whether  the  vial  con- 
tained any  belladonna;  I  coaxed,  entreated,  and  im- 
plored him  in  vain) ;  and  he  gave  us  as  a  reason  that 
it  was  very  difficult  to  tell  belladonna  by  looking  at, 
tasting,  and  smelling  it.  If  this  branch  of  the  case 
rested  upon  the  evidence  of  these  witnesses  for  the  pros- 
ecution, you  would  be  compelled  to  say  that  they  had 
proved  nothing  except  their  own  inability  to  tell  bella- 
donna. 

"  There  is,  however,  unequivocal,  positive,  and  unan- 
swerable proof  that  the  vial  found  in  that  trunk  did  not 
contain  belladonna.  You  recollect  that  Mrs.  Northrup 
and  Dr.  Horton  both  testified  that  after  pouring  out  a 
part  of  its  contents  Dr.  Horton  put  a  little  water  into 
the  vial,  so  that  he  said  it  contained  about  one-eighth 
part  water;  both  observed,  as  soon  as  the  water  was 
poured  into  the  vial,  that  the  water  would  not  mix  with 
the  other  liquid.  Now,  Dr.  Gardiner  and  Dr.  Clark  both 
testified  that  belladonna  will  mix  with  water.  Dr.  Gar- 
diner tried  the  experiment  before  you,  and  the  bella- 
donna and  the  water  did  mix.  He  put  a  little  belladon- 
na in  a  tumbler  and  then  about  as  much  water ;  the  two 
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mixed  perfectly,  but  the  liquid  became  lighter  in  color. 
The  doctor  poured  in  more  water,  and  the  liquid  became 
still  lighter.  Finally,  he  poured  water  into  the  tumbler 
until  it  was  about  full,  so  that  there  was  probably  thirty 
or  forty  times  as  much  water  as  belladonna,  yet  the  bel- 
ladonna mixed  with  the  water.  All  of  you  observed 
this.  The  belladonna,  although  very  small  in  quantity, 
mixed  w4th  this  large  quantity  of  water.  Now,  mark 
you,  w^hen  one-eighth  part  of  water  was  poured  into  the 
vial  found  in  that  trunk  it  would  not  mix:  this  was 
observed  instantly  by  Dr.  Ilorton  and  Mrs.  Northrup. 
Water  and  belladonna  in  that  proportion  would  mix 
and  would  never  unmix. 

"After  we  had  proved  by  Dr.  Gardiner  and  Dr.  Clark 
that  belladonna  and  ^vater  would  mix,  and  that  the  vial 
found  did  not  contain  belladonna,  the  prosecution  re- 
called Mr.  Dubois,  the  druggist.  He  exhibited  a  small 
vial  w^hich  he  said  contained  belladonna.  He  testified 
that  he  w^as  certain  the  article  was  belladonna,  because 
he  made  it  himself.  He  then  in  your  presence  poured 
water  in  this  vial,  and  the  water  mixed  perfectly,  in- 
stantly, with  the  belladonna.  Now,  gentlemen,  here  is 
that  vial.  [Mr.  Clinton  here  exhibits  it  to  the  jury.] 
Look  at  that  vial ;  nothing  could  be  more  perfect  and 
complete  than  the  mixture  of  the  water  and  the  bella- 
donna. The  color  of  the  mixture  is  a  few  shades  lighter 
than  the  belladonna  without  water,  as  you  will  perceive 
by  comxparing  these  two  vials.  [Mr.  Clinton  here  ex- 
hibited to  the  jury  the  vial  containing  the  mixture  of 
water  and  belladonna  and  a  vial  containing  belladonna 
without  any  water.]  Now,  gentlemen,  both  these  vials 
were  produced  by  Mr.  Dubois.  He  swore  that  they  both 
contained  belladonna — belladonna  of  his  own  manufact- 
ure. I  wish  you  to  examine  these  two  vials  closely. 
The  contents  of  the  one  are  as  well  and  completely 
mixed  as  those  of  the  other.     In  a  word,  gentlemen,  it 
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is  proved  beyond  all  perad venture  that  the  vial  in  Mr. 
Northrup's  trunk  did  not  contain  belladonna.  This 
proposition  is  demonstrated:  (1)  By  the  testimony  of 
Dr.  Gardiner  and  Dr.  Clark.  Both  swore  that  the  fact 
that  the  contents  of  the  vial  would  not  mix  with  water 
is  proof  positive  and  conclusive  that  the  vial  did  not 
contain  belladonna.  (2)  Dr.  Gardiner  demonstrated  by 
actual  experiment  in  your  presence  that  belladonna  and 
■water  would  mix.  (3)  Mr.  Dubois,  the  prosecution's 
chief  witness  on  this  subject,  gave  ocular  demonstra- 
tion before  you  of  the  fact  that  water  and  belladonna 
would  mix,  for  he  mixed  the  two  himself,  and  here  is 
that  mixture ;  you  see  it.  I  might  w^th  entire  safety 
discard  from  the  case  all  our  medical  evidence  and  rely 
entirely  upon  Mr.  Dubois,  for  on  this  branch  he  utterly 
overturns  and  destroys  the  case  of  the  prosecution.  He 
proves  that  the  vial  found  could  not,  by  human  possi- 
bility, have  contained  belladonna.  (4.)  I^o  one  testifies 
or  attempts  to  prove  that  belladonna  and  water  will 
not  mix. 

"  Gentlemen,  the  circumstance  of  finding  this  vial 
in  Mr.  North rup's  trunk  gave  the  prosecution  all  the 
strength,  or  rather  plausibility,  it  ever  possessed.  ISTow 
that  the  importance  of  this  fact  vanishes  at  the  touch 
of  truth  and  medical  science,  there  is  nothing  left  of  the 
prosecution's  case — its  last  vestige  is  swept  away. 

"  I  have  discussed  this  case  as  thoroughly  as  time  would 
permit ;  I  have  endeavored  to  omit  no  important  fact ; 
I  have  called  your  attention  to  all  the  leading  features 
of  the  evidence;  I  have  presented  the  case  fairly;  I 
have  met  it  boldly;  I  have  stated  no  principle  of  law 
Avhich  will  be  disputed  even  by  my  learned  and  dexter- 
ous adversary;  I  have  stated  no  fact  which  is  not  estab- 
lished by  the  sworn  evidence ;  I  have  appealed  neither 
to  your  passions  nor  your  prejudices;  I  have  addressed 
myself  to  your  sense  of  justice,  to  your  calm  and  delib- 
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erate  judgment,  to  your  intelligence,  to  your  common- 
sense.  I  know  I  am  to  be  followed  by  able  Counsel. 
He  has  here  the  additional  advantage,  so  highly  prized 
by  lawyers,  of  the  last  word  to  the  jury.  Professional 
etiquette  and  the  rules  of  Court  forbid  that  I  should  inter- 
rupt him,  no  matter  what  argument  he  may  use,  no  mat- 
ter what  sophism  he  may  ornament  with  glittering  ver- 
biage, no  matter  what  prejudice  he  may  seek  to  instil 
into  your  minds  by  aid  of  his  peculiar  rhetoric ;  no  mat- 
ter how  desperately  he  may,  with  his  impetuous  elo- 
quence, charge  home  upon  you  and  endeavor  to  capture 
your  reason,  your  judgment,  your  common-sense;  no 
matter  to  what  shifts  and  devices,  and  arts  and  wiles,  he 
may  resort  to  induce  you  to  trample  the  law  under  your 
feet  and  break  through  the  evidence,  in  order  to  convict 
my  client  and  thus  gratify  the  malice  and  envy  and  spite 
of  this  prosecution,  or  rather  private  persecution,  which 
he  represents.  He  does  not  represent  the  State,  nor  the 
People,  nor  the  County  of  Westchester.  He  is  the  pri- 
vate Counsel  of  the  prosecutrix.  She  has  alluded  to  him 
throughout  this  case  as  her  Counsel ;  but,  learned  and 
gifted  as  he  is,  he  has  not  the  power  of  annihilating  the 
law  nor  of  destroying  the  evidence,  and  therefore  my 
client  is  safe. 

"  Gentlemen,  permit  me  to  recapitulate  for  a  moment 
before  closing  my  observations.  I  have  demonstrated, 
from  the  evidence,  the  following  propositions : 

"  The  defendant  had  no  motive  to  commit  the  crime 
imputed  to  him.  The  attempt  to  prove  any  such  motive 
has  signally  failed. 

"The  intimacy  of  Miss  C.  in  Mr.  Northrup's  family 
was  entirely  of  Mrs.  Northrup's  seeking.  Aside  from 
Mrs.  l^orthrup's  intimacy  with  Miss  C,  the  defendant 
had  no  relations  with  her  other  than  those  of  lawyer  and 
client. 

"  Mr.  ]S"orthrup  exercised  towards  his  wife  great  for- 
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beafance,  gentleness,  kindness,  and  affection  during  the 
whole  time  they  lived  together. 

"  Mrs.  JSi  orthrup  was  always  causelessly  jealous  and 
possessed  of  an.  unfortunate  and  unhappy  disposition ; 
and  to  this  cause  she  is  indebted  for  her  antagonism  to 
her  husband  and  her  present  unenviable  position  as  pros- 
ecutrix in  this  case. 

"  The  facts  surrounding  the  transactions  which  have 
formed  the  subject-matter  of  investigation  here  were  such 
as  to  forbid  the  idea  that  the  defendant,  had  he  been 
fiendish  enough  to  contemplate  the  murder  of  his  wife, 
would  have  attempted  the  crime  at  such  times  and  under 
such  circumstances. 

"  The  fact  that  at  these  times  the  physician  (not  of  his 
selection,  nor  under  his  influence)  was  in  daily  attend- 
ance, and  in  case  poison  was  administered  would  be  sure 
to  detect  symptoms  of  poison,  is  totally  inconsistent  with 
the  theory  of  the  prosecution,  totally  inconsistent  with 
the  guilt  of  the  defendant. 

"  The  prosecutrix  was  never  poisoned  at  all.  This  is 
proved  by  the  entire  medical  evidence  in  the  case.  The 
symptoms  to  which  she  swears  are  totally  inconsistent 
with  the  idea  that  she  was  poisoned  by  belladonna ;  they 
are  such  as  show  that  it  is  impossible  that  she  could 
have  been  so  poisoned. 

"  The  evidence  of  the  prosecution,  as  well  as  the  de- 
fense, proves  beyond  the  possibility  of  a  doubt  that  the 
vial  found  in  Mr.  !N"orthrup's  trunk  did  not  contain  bel- 
ladonna. 

"There  is  not  a  fact  nor  a  circumstance  in  the  case 
which,  taken  in  connection  with  the  whole  evidence  and 
viewed  by  the  light  of  ordinary  intelligence,  casts  the 
slightest  suspicion  on  the  defendant. 

"  Gentlemen,  I  have  now  discharged  my  duty — my  dut}'' 
to  my  client,  my  duty  to  you,  my  duty  to  my  own  con- 
science.   The  responsibility  of  this  case  is  with  you.    Do 
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your  duty.  There  is  no  enjoyment  so  great,  no  consola- 
tion so  sweet,  as  the  consciousness  of  duty  performed. 
"With  entire  confidence  I  commit  my  client  to  your 
hands.  Though  you  obey  the  stern  behests  of  duty  and 
acquit  him  promptly,  you  cannot  undo  the  injury  done 
him  through  the  instrumentality  of  that  wife  whose 
vows  at  the  holy  altar  to  love  and  honor  him  he  fondly 
believed  would  guide  her,  as  he  determined  that  his 
vows  should  guide  him,  until  death.  Hereafter,  though 
he  may  live  a  life  of  spotless  purity,  though  he  may 
practise  every  virtue  known  to  man,  though  in  all  the 
relations  of  life  he  be  without  fault,  or  the  semblance  of 
fault — in  a  word,  though  his  whole  future  life  be  the  in- 
carnation of  every  excellence,  of  even  absolute  moral 
perfection,  yet  hereafter  his  enemies  Avill  be  too  ready 
to  proclaim  that  his  wife  charged  him  with  this  crime, 
and  that  he  was  tried  upon  the  charge.  And,  gentle- 
men, let  it  be  added  that  a  jury  of  twelve  upright,  in- 
telligent, conscientious  citizens  of  Westchester  County, 
mindful  of  their  oaths  to  render  a  true  verdict  according 
to  the  evidence,  pronounced  him  '  not  guilty  !' "  * 

*At  the  conclusion  of  Mr.  Clinton's  address  the  Senior  Counsel 
for  the  prosecution  delivered  a  powerful  and  eloquent  speech,  at  the 
close  of  which  (at  four  o'clock  in  the  morning)  an  adjournment  was 
had  until  nine  o'clock,  at  which  time  the  Court  delivered  an  able  and 
elaborate  charge,  stronglj'^  in  favor  of  conviction.  The  jury,  however, 
after  having  been  out  a  long  time,  disagreed. 
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THE    JUMEL    WILL    CASE 

Extraordinary  Contest,  Especially  Interesting  on  Account  of  the  His- 
toric Associations  Connected  with  the  Decedent,  Madame  Jumel,  who 
after  the  Death  of  Mr.  Jumel,  her  First  Husband,  was  Married  to 
Aaron  Burr,  Vice-President  of  the  United  States.— Strange  Intel- 
lectual Characteristics  of  Decedent. — Extraordinary  Delusions. — 
Interesting  and  Able  Opening  Address  of  Charles  O'Conor  to  the 
Jury. — Charge  of  the  Judge. — Findings  of  the  Jury. 

The  contest  in  regard  to  the  estate  of  Madame  Jumel 
was  interesting  and  extraordinary.  She  died  in  the  City 
of  New  York  on  the  16th  day  of  July,  1865.  She  left  a 
last  will  and  testament  executed  by  her  in  April,  1863. 
The  executors  for  some  reason  delayed  offering  it  for  pro- 
bate. The  heirs-at-law,  after  waiting  a  long  time  for  an 
opportunity  to  contest  its  validity  before  the  Surrogate, 
brought  an  action  in  the  Supreme  Court  to  have  it  set 
aside  as  a  cloud  upon  the  title  to  the  real  estate.  The 
case  was  tried  in  the  City  of  New  York  in  November, 
1866,  before  Judge  Joseph  F.  Barnard  and  a  jury.  The 
interest  taken  in  the  case  will  appear  by  the  following 
article  published  in  the  New  York  Daily  Thnes^  Novem- 
ber 8,  1866,  a  few  days  before  the  trial : 

"  The  Jumel  Will  Case 

"This  case,  which  was  postponed  from  May  last,  and  per- 
emptorily set  down  for  trial  at  the  opening  of  the  November 
term  of  the  Supreme  Court,  was  called  yesterday  in  Part  I., 
before  Judge  J.  F.  Barnard,  and  again  postponed  until  ten 
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o'clock  this  morning,  when  it  will  positively  commence,  and 
will  probably  occupy  the  Court  for  the  next  two  weeks. 

"  As  the  Jumel  Will  Case  is  likely  to  take  rank  among  the 
celebrated  trials  that  have  occupied  the  attention  of  the 
Courts  of  this  city,  a  brief  rehearsal  of  the  main  features  of 
the  case  may  not  be  uninteresting  to  our  readers  at  this 
time,  although  it  involves  only  a  repetition  of  facts  pub- 
lished months  ago. 

"Madame  Jumel,  as  many  of  our  readers  may  recollect,  ,  ^  s' 
died  in  this  city  on  the  16th  day  of  July,  1865,  at  the  age  of  "^  ^\l-^ 
ninety- one  years.  She  left  an  estate  valued  at  a  million  -^^  if 
dollars  or  more — mostly  landed  property  and  houses  in  this 
city — the  bulk  of  which  she  bequeathed  by  will  to  various 
charitable  institutions,  and  but  little  of  which  was  left  to 
her  relatives,  or  those  who  claim  to  be  her  relatives  and  law- 
ful heirs.  As  is  usual  under  such  circumstances,  the  heirs 
have  resolved  to  contest  the  will,  the  ground  of  contest  in 
this  case  being  that  the  will  was  made  during  the  last  days 
of  the  testator,  when  her  mental  capacity  unfitted  her  for 
such  an  act ;  that  it  was  in  direct  opposition  to  a  will  previ- 
ously made  when  she  was  in  sound  mind,  and  that  it  was  at 
the  instigation  and  under  the  influence  of  interested  parties 
having  no  relation  by  blood  or  marriage  to  the  testator,  and 
to  whom  she  was  under  no  obligation  whatever.  But  it  is  not 
so  much  the  will  itself,  or  the  amount  of  property  involved, 
as  the  personal  history  of  the  testator  that  invests  this  trial 
with  peculiar  interest.  Madame  Jumel  was  one  of  the  most 
remarkable  female  characters  that  figured  in  our  Revolu- 
tionary era,  and  was  possessed  of  beauty  and  accomplish- 
ments that  would  have  made  her  mark  in  any  era.  Born  at 
sea  of  a  mother  who  died  in  giving  her  birth,  she  was  brought 
up  as  an  orphan  in  the  quiet  town  of  Newport,  Rhode  Island,  ^-^  ^  I 

until  the  age  of  seventeen,  when  she  eloped  with  an  English  I  i 

officer  and  came  to  this  city,  where  her  career  as  a  woman 
of  fashion  commenced,  and  where  she  first  came  in  contact 
with  the  distinguished  men  of  the  Revolution.  Here  and 
in  Philadelphia  she  formed  the  acquaintance  of  Washington, 
of  Jeif erson,  of  Ben  Franklin,  of  Lafayette,  of  Patrick  Henry, 
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of  Aaron  Burr,  and  many  more  of  the  lesser  lights  of  that 
day,  all  of  whom  admired  her  beauty  and  accomplishments, 
and  many  of  whom  were  captivated  by  her  charms.  None 
of  them  were,  however,  accepted  by  her  as  husbands,  if  they 
ever  made  the  offer,  and  after  several  years  spent  in  illu- 
minating the  fashionable  circles  of  that  era,  she  finally  allied 
herself  with  a  rich  wine -merchant  of  this  city,  and  Miss 
Capet  became  Madame  Stephen  Jumel. 

"The  happy  pair  shifted  their  residence  to  Paris,  where 
Madame  Jumel  shone  not  less  brilliantly  than  here — enliven- 
ing the  Court  of  Louis  Philippe  with  her  charms,  fascinating 
the  wary  Talleyrand,  and  spending  her  husband's  money  in 
true  royal  style.  When  Monsieur  Jumel's  exchequer  broke 
down,  as  it  soon  did,  and  he  became  moody  and  low-spirited, 
Madame  Jumel,  like  a  good  economical  wife,  turned  her 
attention  to  finance,  came  back  to  New  York,  took  charge 
of  the  remnants  of  her  husband's  estate,  nurtured  and  cher- 
ished it  until  it  grew  once  more  into  living  proportions,  and 
then  invited  the  melancholy  wine-merchant  to  come  over 
and  enjoy  it  with  her.  He  came  and  the  two  lived  together 
until  his  death  at  the  age  of  seventy-nine.  While  a  widow 
she  renewed  her  acquaintance  with  Aaron  Burr,  whom  she 
had  occasion  to  employ  in  his  professional  capacity  as  a 
lawyer.  Burr  appears  from  her  letters  to  have  been  the 
only  man  of  the  Revolutionary  era  or  of  any  other  era  who 
fully  answered  her  ideal  of  what  a  man  should  be — being, 
as  she  says,  a  union  of  Mars  and  Apollo  —  and  it  was  not 
strange,  therefore,  that  when  he  offered  her  his  hand  a 
second  time,  and  insisted  upon  it,  she  consented  to  become 
Mrs.  Burr,  although  her  *  Mars  and  Apollo '  was  then  past 
seventy.  The  match  did  not  turn  out  well,  however,  and  the 
wedded  life  was  of  short  duration.  Madame  Jumel  had  by 
this  time  dropped  love  and  romance  and  become  a  financier, 
and  as  Burr's  talents  in  that  line  did  not  agree  with  hers 
the  partnership  was  dissolved  by  mutual  consent — the  lady 
taking  a  divorce  without  opposition  and  resuming  the  name 
of  Madame  Jumel.  From  that  time  until  her  death  she  lived 
a  retired  life,  clinging  with  tenacious  grasp  to  her  estate  in 
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this  city,  which  steadily  increased  in  value  till  it  enabled  her 
to  die  a  millionaire  and  bequeath  her  riches  as  stated  above. 

"  The  leading  party  who  now  contests  the  will  is  Nelson 
Chase,  Esq.,  a  lawyer  of  this  city,  whose  wife  (now  deceased) 
was  the  daughter  of  Madame  Jumel's  sister,  and  who  with 
her  husband  was  adopted  by  Madame  Jumel  and  brought 
up  in  her  family.  In  addition  to  his  own  interest  as  guar- 
dian of  his  children,  he  has  purchased  the  interests  of  all  the 
other  heirs,  consisting  of  four  or  five  persons  with  the  name 
of  Jones,  the  children  of  Madame  Jumel's  sister.  The  party 
who  is  charged  with  having  used  undue  influence  in  the 
matter  of  the  will  is  Rev.  John  Howard  Smith,  pastor  of  a 
church  in  Carmensville,  to  which  Madame  Jumel  belonged, 
and  who  was  her  spiritual  adviser  for  some  time  previous  to 
her  death. 

"A  very  formidable  array  of  Counsel  have  been  engaged 
on  both  sides,  and  it  is  expected  that  the  trial  of  the  case 
will  elicit  a  more  than  usual  display  of  legal  talent,  though 
it  is  not  easy  to  see  how  the  testimony  properly  bearing 
upon  the  case  can  bring  to  light  many  of  those  incidents  in 
the  romantic  portion  of  Madame  Jumel's  career  which  some 
are  led  to  expect,  and  which  doubtless  give  the  trial  its 
chief  interest  in  the  anticipation  of  the  public. 

"Among  the  Counsel  for  the  contestants  of  the  will  are 
Charles  O'Conor,  ex-Judge  Pierrepont,  B.  F.  Denning,  James 
C.  Carter,  and  Aaron  Vanderpool.  For  the  executors  appear 
E.  W.  Stoughton,  A.  W.  Bradford,  Henry  L.  Clinton,  and 
Martin  &  Smith,  besides  others  who  have  been  engaged  by 
the  various  parties  interested  in  maintaining  the  validity  of 
the  will." 

Before  the  trial  began  the  case,  in  point  of  fact,  was 
settled  upon  very  fair  and  equitable  terms.  The  legacies 
specified  in  the  will,  including  those  to  the  charitable 
and  benevolent  societies,  were  to  be  paid,  with  the  ex- 
penses of  the  legatees,  including  the  fees  of  their  law- 
yers. It  was  thought  best  for  the  interest  of  all  parties 
that  the  will  should  be  set  aside.    The  following  address, 
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published  in  the  New  York  Herald^  November  13, 1866, 
of  Charles  O'Conor,  in  opening  the  case  to  the  jury,  is  a 
fair  statement  of  the  case,  and  of  the  substantial  facts 
put  in  evidence  on  the  part  of  the  plaintiffs. 

Opening  Address  of  Mr.  Charles  G^  Conor 

"  Gentlemen  of  the  Jury,  —  This  action  has  been 
brought  for  the  purpose  of  setting  aside  a  paper  which 
has  been  set  up  as  the  last  will  and  testament  of  Eliza 
B.  Jumel,  formerly  of  this  city,  who  died  in  1865 — pretty 
well  known  by  the  public,  and  perhaps  better  known  by 
the  name  of  Madame  Jumel,  as  she  was  the  wife  of  a 
French  gentlemen,  than  by  her  Christian  name.  She 
was  a  lady  of  very  large  wealth,  and  resided  in  the  upper 
part  of  our  island  for  a  very  long  term  of  years.  The 
paper  in  question  was  executed  in  April,  1863.  At  the 
time  of  its  execution  she  was  from  eighty-seven  to  ninety 
years  of  age — probably  between  eighty-seven  and  eighty- 
eight.  Her  age  at  her  death  was  about  ninety.  This  paper, 
propounded  as  a  will,  is  claimed  to  be  void  on  account 
of  insanity  or  incapacity  on  the  part  of  this  lady  to  exe- 
cute any  such  paper ;  and  in  order  that  you  may  have 
before  you  a  view  of  the  testimony  which  is  about  to  be 
presented,  for  the  purpose  of  enabling  you  to  come  to  a 
proper  conclusion,  it  is  necessary  that  I  should  give  you 
some  narrative  concerning  her.  Siie  was,  in  her  origin, 
quite  humble.  She  was  the  daughter  of  a  poor  young 
woman,  a  native  of  Rhode  Island,  and  of  her  husband, 
John  Bowen,  who  was,  I  believe,  nothing  more  than  a 
common  sailor,  although  he  may  possibly  hav^e  held 
some  higher  post  in  the  merchant  service.  She  was  the 
daughter  of  John  Bowen  and  of  Phebe,  his  wife,  and 
was  born  in  Ehode  Island.  She  had  a  brother  and  a 
sister.  The  brother  died  very  early,  and  we  have  no 
account  of  him.  The  sister  came  to  New  York  about 
the  same  time  that  she  did,  at  the  beginning  of  this  cen- 
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tury,  and  here  each  of  them  married  about  the  year 
1804.  She,  Mrs.  Jumel,  married  Stephen  Jumel,  a 
wealthy  French  merchant,  then  in  prosperous  business 
in  this  city.  Her  sister  married  Mr.  William  Jones,  a 
gentleman  in  moderate  circumstances,  and  who  never 
was  in  any  other — at  least,  in  any  subsequent  period. 
Mrs.  Jones  had  four  children,  who  survive  her,  and  who 
are  now  living,  and  who  are  four  of  the  plaintiffs  in  this 
action.  She  had  another  child,  who  died  early,  and  it  is 
not  necessary  to  take  any  notice  of  that  person.  These 
four  children  of  Mrs.  Jones  are  the  heirs-at-law  of  Ma- 
dame Jumel,who  appear  in  the  record  here  claiming  to  set 
aside  this  will — Mrs.  Eliza  Jumel  Tranchell,  Mrs.  Louise 
Jumel  Maddox,  Mr.  William  B.  Jones,  and  Mr.  Stephen 
Jumel  Jones.  Mrs.  Jumel  was  never  blessed  with  any 
posterity.  At  a  very  early  period  of  her  union  with  Mr. 
Jumel  (we  know  not  exactly  at  what  date,  but  at  a  very 
early  period,  perhaps  as  early  as  1806  or  1807,  or  perhaps 
a  year  or  two  later)  they  adopted  as  their  daughter  a 
young  girl  named  Mary,  who  was  born  of  her  sister 
Mrs.  Jones  before  Mrs.  Jones's  marriage  —  therefore 
not  exactly  legally  akin  to  anybody ;  but  she  was  adopt- 
ed by  Mrs.  Jumel  and  Mr.  Jumel.  This  young  lad}^  was 
brought  up  and  educated  in  this  country,  taken  to  France, 
and  her  education  completed  there;  taken  back  to  the 
State  of  New  York,  and  introduced  to  and  united  in  wed- 
lock with  Mr.  Nelson  Chase,  who  is  the  other  plaintiff 
in  this  case.  Throughout  her  life  she  enjoyed  the  affec- 
tion of  those  parents  who  had  adopted  her,  until  the 
death  of  Mr.  Jumel  in  1832 ;  and  as  to  Mrs.  Jumel,  her 
mother  by  adoption,  until  she  herself  died  in  the  3^ear 
1843.  She  had  been  married,  as  you  Avill  perceive,  some 
time  previously  to  that — I  think  about  twelve  years  pre- 
viously— and  she  left  two  very  young  children,  William 
and  Eliza,  or,  rather,  Eliza  and  William,  the  girl  being  the 
elder.     The  old  lady  immediately  accepted  and  adopted 
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these  as  her  grandchildren,  as  you  might  say,  and  indeed 
sometimes  so  called  them.  They  were,  however,  when 
any  strict  form  was  observed,  called  nephew  and  niece 
—  strictly  and  properly,  sometimes,  in  writing,  grand- 
nephew  and  grandniece.  They  were  such  by  nature,  if 
not  in  strictness  of  law.  For  the  mother,  Mrs.  Chase, 
the  greatest  affection  had  been  manifested  until  her 
death.  For  these  children  the  greatest  affection  was 
manifested  by  Mrs.  Jumel  from  their  birth  until  the  year 
1859.  From  that  time  forward  it  is  probable  that  she 
did  not  manifest  any  great  affection  for  them,  or  she,  at 
all  events,  at  times  manifested  a  sort  of  aversion  to  them. 
I  now  come  down  to  the  latter  part  of  the  historj^  of  this 
family.  In  the  year  1854  Mrs.  Jumel  visited  France, 
taking  with  her  both  these  children.  While  in  France 
she  negotiated  and  arranged  a  marriage  between  her 
grandniece  and  Mr.  Perry,  the  only  son  of  respectable 
French  parents.  She  then,  by  her  letters  to  the  parents 
of  this  young  gentleman  who  married  into  her  family, 
stated  her  intention  to  give  her  whole  estate  to  these  two 
children.  That  is  the  substance  of  her  letters  which  will 
be  read  to  you.  She  returned  to  New  York  in  the  lat- 
ter part  of  1854,  soon  after  that  marriage;  and  very 
soon  after  that,  she  being  then  at  a  very  advanced  period 
of  life,  the  decHne  of  her  mental  powers  commenced. 

"In  the  year  1855 — that  is  to  say,  in  the  winter  of 
1854-55 — beginning,  say,  in  January  or  February,  appre- 
hending that  there  were  great  numbers  of  people  en- 
gaged in  a  design  to  murder  and  rob  her,  she  originated 
a  legion  of  about  twenty  persons,  whom  she  made  a  sort 
of  garrison  of  her  residence  out  in  the  country  and  kept 
them  in  her  employ,  feeding  upon  her,  dressed  up  in  a 
sort  of  fantastical  regimentals  which  she  prepared  for 
them,  with  her  little  grandson  (as  he  may  be  called), 
"William  Chase,  then  only  fourteen  or  fifteen  years,  a 
child,  riding  at  their  head  as  a  sort  of  commander.    Dur- 
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ing  the  night  a  regular  guard  had  to  be  set — the  first 
party  going  on  guard  being  relieved  by  the  second,  thus 
keeping  up  a  regular  relief  of  guards  during  the  night. 
Every  now  and  then  there  was  some  alarm.  A  guard 
would  fire  his  gun.  The  whole  garrison  was  then  aroused, 
the  woods  in  the  neighborhood  searched,  guns  fired,  and 
all  that.  This  was  in  consequence  of  a  delusion  existing 
on  her  part,  and  perhaps  some  of  these  people  were  very 
willing  to  pander  to  it  in  order  to  give  her  reason  to  be- 
lieve that  it  was  proper  to  keep  them  on  guard.  She 
failed  considerably  in  her  mental  powers  along  during 
the  next  four  years  after  that.  In  1859,  while  she  was 
at  Saratoga  Springs — a  place  she  was  in  a  habit  of  visit- 
ing, having  property  and  a  residence  there — she  had 
some  sudden  excitement,  arising  from  a  pain  in  the  head, 
as  it  was  supposed.  She  started  at  table.  This  seemed 
to  be  the  commencement  of  her  completely  reduced  con- 
dition, of  that  condition  in  which  her  mental  powers 
were  wholly  destroyed.  She  behaved  in  a  most  extraor- 
dinary manner  in  the  rail-cars  when  coming  home.  Im- 
mediately after  her  arrival  at  her  residence  on  the  island 
here  she  began  to  exhibit  a  variety  of  insane  delusions. 
In  the  first  place  she  thought  that  this  young  William 
Chase,  who  had  always  been  the  very  apple  of  her  eye, 
in  whom  she  had  taken  the  greatest  possible  pleasure, 
and  whom  she  loved  extremely,  if  we  may  judge  from 
her  action,  had  fixed  the  cornice  of  a  piece  of  furniture 
in  such  a  way  as  that  it  should  tumble  upon  her  and  kill 
her.  She  thought  he  wanted  to  kill  her  and  get  her 
property.  She  persisted  in  this,  so  that  he  was  obliged 
to  leave  the  house  entirely.  Afterwards  he  visited  her 
occasionally,  and  was  received  by  Madame  Jumel  with 
great  kindness  and  pleasure,  but  usually  before  separat- 
ing from  her  she  started  out  on  this  idea  that  he  intend- 
ed to  murder  her.  She  formed  the  same  conception  of 
Mrs.  Perry — not  that  she  had  attempted  to  kill  her  by 
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that  kind  of  violence,  but  that  she  was  endeavoring  to 
poison  her.  Indeed,  she  thought  that  everybody  about 
her  was  endeavoring  to  poison  her.  She  thought  that  Mr. 
Chase  was  endeavoring  to  poison  her,  and  he  was  obliged 
to  drink  the  tea  made  for  her  in  order  to  convince  her  that 
he  had  no  such  purpose.  Doing  it  once  was  not  enough, 
but  he  had  to  do  it  again  and  again  and  again.  She  con- 
sidered that  all  the  people  about  her  were  engaged  in  at- 
tempting to  destroy  her,  and  this  without  the  slightest 
reason,  for  they  had  always  treated  her  with  the  greatest 
kindness  and  respect ;  and  the  absence  of  reason  in  regard 
to  it  was  shown  in  this,  that  although  she  would  turn 
these  persons  out  of  her  house,  she  was  always  glad  to  see 
them  come  back  and  be  with  her.  There  were  various 
other  delusions  on  her  mind  which  it  is  hardly  worth 
while  to  tell  you.  She  thought  her  premises  were  full 
of  buried  treasure,  and  wanted  people  to  hunt  for  it. 
She  thought  that  she  had  the  power  of  miraculously  cur- 
ing persons  by  the  mere  imposition  of  hands,  and  there 
were  a  variety  of  things,  of  the  most  extraordinary  nature, 
in  her  conduct  which  I  think  it  hardly  necessary  to  lay 
before  you.  It  Avas  while  she  was  in  that  condition,  in 
this  last  stage,  that  on  the  15th  of  April,  1863,  the  will 
in  question  was  made.  Lawyers  had  been  called  in,  and 
attempts  made  to  do  for  her  the  business  of  letting  her 
sign,  for  what  it  might  be  worth,  any  will  which  she  talked 
about ;  but  they  always  failed  to  bring  her  to  a  conclu- 
sion, in  consequence  of  her  flightiness  and  manner  of  fly- 
ing off  from  the  business  on  hand.  At  last  Mr.  Wetmore 
attended  her  and  drew  up  a  Avill,  in  a  considerable  de- 
gree like  the  will  in  question.  He  talked  to  her  for 
hours  upon  all  subjects  under  heaven,  for  thus  she  ram- 
bled, but  from  time  to  time  he  drew  her  back  to  the  sub- 
ject of  the  will,  made  suggestions  himself,  and  in  one  way 
or  other  induced  her  to  give  away  fifty  thousand  dollars 
of  her  property.     He  could  not  then  get  any  other  dis- 
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position  out  of  her  for  the  remainder,  so  he  said  to  her : 
'  Shall  I  put  down  the  rest  to  divide  among  these  per- 
sons?' She  seemed  to  consent  to  that,  and  he  ordered 
that  to  be  written  down.  '  Now,'  said  he, '  madame,  sign 
the  will.'  She  did  not  sign  it,  and  the  will  remained  in 
her  possession.  It  seemed  that  Mr.  Smith,  the  pastor  of 
the  parish,  who  was  in  the  habit  of  visiting  her,  had  this 
projected  will  produced  to  him,  and  made  certain  altera- 
tions in  it.  I  do  not  think  it  necessary  to  go  into  the 
details  of  those  alterations.  They  did  not  vary  the  char- 
acter of  the  will,  which  stripped  this  family  of  her  prop- 
erty, but  left  the  will  in  its  essential  legal  characteristics 
no  better  than  the  thing  that  was  made  up  by  Mr.  Wet- 
more^— rather  as  his  will  than  hers.  This  paper,  which 
Avas  altered,  as  I  mentioned,  by  Mr.  Smith,  the  minister, 
and  as  he  supposed  by  her  direction,  he  had  copied  in  that 
altered  form,  and  brought  it  to  her  with  a  couple  of  neigh- 
bors one  day,  and  she,  in  a  fumbling  kind  of  a  way,  put 
her  signature  to  it,  conducting  herself  in  her  usual  flighty 
manner.  The  will  was  taken  possession  of  by  Mr.  Smith, 
and  in  due  time  after  her  death  it  turned  up,  and  here  it 
is,  and  it  is  the  paper  on  which  you  are  now  to  pass  judg- 
ment. The  nature  of  this  paper,  gentlemen,  is  this : 
The  lady  was  worth,  perhaps,  seven  hundred  thousand 
or  eight  hundred  thousand  dollars.  It  gives,  first,  six- 
teen lots  of  land  on  which  to  build  a  church,  and  seventy 
thousand  dollars  to  defray  the  expenses  of  the  building 
and  also  the  erection  of  a  parsonage.  This  she  gives  in 
the  form  of  a  devise  to  the  corporation  of  the  church  in 
the  neighborhood,  of  which  the  Rev.  Mr.  Smith  was  min- 
ister. This  paper,  called  a  will,  also  gives  to  Mr.  Smith 
himself  five  thousand  dollars,  and  other  sums  to  various 
other  charitable  institutions.  It  gives  to  William  J.  Chase, 
a  favorite  grandchild,  nothing — cuts  him  off  entirely.  It 
gives  to  Mrs.  Perry,  who  then  had  a  child,  and  who  was 
entirely  dependent  upon  what  this  old  lady  might  do  for 


S94  THE   JUMEL   WILL   CASE 

her  for  subsistence,  except  that  her  husband  might  labor 
for  a  living  for  their  mutual  support,  ten  thousand  dol- 
lars to  be  invested,  she  to  receive  the  income  from  it 
during  her  life  and  the  capital  to  go  to  her  issue,  if  she 
should  leave  any  at  her  death.  The  income  would  be 
about  seven  hundred  dollars  at  the  utmost,  enough  prob- 
ably to  buy  food  for  that  family  of  three  persons,  and 
this  was  all  they  were  to  get  out  of  her  vast  estate.  It 
is  not  necessary,  I  should  say,  for  me  to  comment  much 
at  large  upon  this  case,  or  to  comment  upon  any  of  the 
facts  attendant  on  the  particular  act  of  executing  this 
will.  The  bare  statement  of  the  case  shows  a  case  so 
strong — so  extravagantly  strong,  one  might  say — so  pre- 
eminently strong,  I  should  say  with  more  propriety — that 
it  is  stamped  upon  the  face  of  it  as  an  act  of  lunacy. 
No  person  in  the  possession  of  his  senses  could  possibly 
make  such  an  instrument  under  the  circumstances  in 
which  this  lady  stood  as  the  protector — it  may  be  said, 
the  parent — of  these  three  children.  There  will  be  prob- 
ably but  little  dispute  in  the  case  for  this  reason :  Mr. 
Chase  and  his  co-plaintiffs  were  always  willing  to  give  to 
those  charitable  institutions  the  forty  thousand  or  fifty 
thousand  dollars  which  was  bequeathed  to  them,  because 
they  were  such  legacies  as  a  lady  in  her  circumstances, 
with  her  fortune,  could,  consistently  with  her  duty  to  her 
family,  very  well  have  made.  And,  gentlemen,  it  is  but 
fair  for  me  to  say  that  Mr.  Chase  has  agreed  to  pay  those 
sums,  deducting  something  to  make  up  for  the  cost  and 
expenses  of  this  trial.  He  has  also  agreed  to  pay  the  lega- 
cy made  to  Mr.  Smith,  the  minister.  The  interest  of  these 
parties  in  establishing  the  will  was,  of  course,  that  they 
should  get  the  five  thousand  dollars  apiece  and  an  equal 
jpy'o  rata  share  of  the  whole  residue,  which  would  give  to 
each  of  them  a  very  large  sum.  I  need  say  little  more 
of  the  circumstances  of  this  case.  Mr.  Chase  appears 
before  you  as  the  plaintiff.     Our  principle  in  this  case  is 
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that  as  a  matter  of  reason  and  justice  this  old  lady  was 
bound  to  have  given  tlie  bulk  of  her  estate  to  these  two 
children  of  Mr.  Chase,  and  the  whole  of  it,  with  the  ex- 
ception of  anything  in  the  way  of  a  legacy  to  a  friend  or 
to  a  charity  which  she  might  so  give  within  reasoifable 
limits.  But  as  these  children  were  not  heirs-at-law  there 
was  a  difficulty  in  their  making  any  claim.  Mr.  Chase 
was  not  an  heir-at-law,  and  he  could  not  make  a  claim. 
But  the  mother  of  these  three  children  was  the  sister  of 
those  four  children  of  Madame  Jumel's  sister,  Mrs.  Jones. 
They  were  the  heirs-at-law.  They  knew,  however,  that 
this  lady  in  her  lifetime  had  executed  wills,  when  perfect- 
ly well  and  sane  of  mind,  in  which  she  made  some  allow- 
ance to  their  family  of  moderate  amounts,  giving  all  the 
rest  to  the  Chase  children,  except  some  trifling  items. 
They  saw  well  that  that  was  her  duty,  that  that  was 
what  she  ought  to  have  done,  that  that  was  what,  in  the 
possession  of  her  right  mind,  she  would  have  done.  And 
they  therefore  agreed  with  Mr.  Chase  that  as  he,  repre- 
senting his  family,  was  the  proper  person  to  receive  this 
estate  for  his  family,  if  he  would  give  them  a  fair,  liberal, 
proper  legacy,  for  the  old  lady  to  give  them — that  is  to 
say,  ten  thousand  dollars  apiece — they  would  release  to 
him  their  interest  in  the  estate  and  let  him  go  and  estab- 
lish his  title ;  and  that  is  the  way  in  which  Mr.  Chase  be- 
came a  party  plaintiff. 

"Those  are  the  circumstances  of  the  case,  if  your 
Honor  please,  and  I  will  now  proceed  to  lay  the  evidence 
before  the  jury." 

Had  the  case  been  really  contested  by  the  defend- 
ants the  evidence  on  their  behalf  would  have  been  in- 
teresting, romantic,  and  startling.  In  the  division  of 
duties  of  different  Counsel  for  defendants  the  duty  of 
preparing  the  medical  part  of  the  case — that  is,  whatever 
related  to  the  mental  condition  of  Madame  Jumel — was 
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assigned  to  Mr.  Clinton.  On  this  subject  he  ascertained 
a  great  variety  of  facts,  extending  over  the  last  fifty  or 
sixty  years  of  the  life  of  Madame  Jumel.  A  large  part 
of  the  eccentricities  and  delusions  stated  by  Mr.  O'Conor, 
and  "other  eccentricities  and  delusions  of  like  character, 
would  have  been  shown  to  have  existed  thirty,  forty, 
and  fifty  years,  or  more,  before  her  death.  It  was  not 
claimed  by  plaintijffs  that  Madame  Jumel  exhibited  any 
insanity  until  Avithin  a  few  years  of  her  decease.  It 
would  have  been  contended  on  the  part  of  the  defense 
that  her  mental  characteristics  were  the  same,  as  far  as 
they  could  be  traced  during  her  Avhole  life,  making  due 
allowance,  of  course,  for  the  usual  infirmities  of  age. 

The  following  issues,  by  consent  of  Counsel  on  both 
sides,  were  submitted  to  the  jury : 

First.  Did  Eliza  B.  Jumel,  in  the  complaint  in  this  ac- 
tion named,  die  at  the  time  seized  and  possessed  as  in 
the  said  complaint  alleged  ? 

Second.  Were  the  plaintiffs — William  Ballou  Jones, 
Stephen  Jumel  Jones,  Eliza  Jumel  Tranchell,  and  Louise 
J.  Maddox — the  next  of  kin  and  heirs-at-law  of  the  said 
Eliza  B.  Jumel,*  deceased,  as  alleged  in  the  said  com- 
plaint ? 

Third.  Did  the  four  plaintiffs,  in  this  action  last 
named,  convey  to  the  plaintiff,  Nelson  Chase,  as  in  the 
said  complaint  alleged? 

Fourth.  Is  the  paper  writing  mentioned  and  referred 
to  in  said  complaint  as  bearing  date  the  15th  day  of 
April,  1863,  or  any  part  thereof,  the  will  and  testament 
of  the  said  Eliza  B.  Jumel,  deceased  ? 

Fifth.  Is  the  said  indenture  in  the  said  complaint  men- 
tioned, and  bearing  date  the  29th  of  July,  1865,  void,  as 
alleged  in  any  of  the  answers  in  this  action  ? 

After  the  evidence  was  closed  the  case  was  submitted 
to  the  jury  without  argument  by  Counsel  on  either  side. 

The  following  charge  was  delivered  by  Judge  Barnard : 
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"  Gentlemen  of  the  Jury, — It  would  seem  from  the 
shape  this  action  has  taken  that  perhaps  all  the  testi- 
mony which  these  parties  might  have  produced  on  either 
side  has  not  been  produced.  We  have  to  determine  our 
action  on  the  evidence  that  is  here.  There  are  five  ques- 
tions to  be  decided  by  you.  Three  of  them  there  seems 
to  be  no  dispute  upon.  [The  Judge  here  recapitulated 
the  issues.]  There  seems  to  be  an  allegation  in  the 
pleadings  that  the  deed  of  July  29,  1865,  to  Chase  from 
the  heirs  of  the  deceased  sister,  Mrs.  Jones,  was  void  for 
some  reason  ;  but  there  is  no  proof  on  that  issue,  and 
consequently  the  issue  is  made  up  by  the  production  of 
the  deed,  so  that  you  will  answer  to  the  fifth  inquiry, 
*  ISTo.'  That  leaves  you  to  determine  simply  the  fourth 
inquiry :  Was  the  deceased  lady,  Madame  Jumel,  of  sound 
and  disposing  mind  at  the  time  of  the  execution  of  this 
will,  in  April,  1863  ?  The  proof  of  that  point  is  not  ob- 
tained from  many  witnesses.  You  have  the  evidence  of 
the  members  of  the  family  of  the  lady,  and  their  evi- 
dence is  wholly  uncontradictory.  It  seems  that  this 
lady,  who  was  very  old,  exhibited  in  1859  a  marked 
chano:e  in  her  mental  character — a  decided  chancre.  She 
had  something  like  a  paral^^tic  or  apoplectic  stroke  at 
Saratoo^a.  She  was  taken  home  bv  her  friends  and  rela- 
tives,  of  which  evidence  has  been  given  before  you. 
These  delusions  are  put  to  you  as  the  strongest  evidences 
of  the  insanity  of  this  lady,  and  of  the  utter  danger  of  a 
jury  upholding  a  will  as  the  will  of  a  sane  woman.  If 
you  should  believe  these  things  to  be  true,  and  if  she 
made  a  will  based  upon  this  belief  on  her  part,  that  her 
relatives — her  grandnephew  and  grandniece — were  lying 
in  wait  to  take  her  life,  it  is  manifest  that  she  was  not 
in  such  a  state  of  mind  as  is  required  in  a  person  making 
a  will  which  would  be  pronounced  as  the  act  of  a  sound 
and  disposing  mind.  There  seems  to  be  no  dispute  as 
to  the  existence  of  these  delusions,  for  the  witnesses  on 
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the  other  side  testify  to  them,  and  the  clergyman,  the 
Rev.  Mr.  Smith,  testifies  that  he  heard  the  same  thing, 
besides  the  additional  charge  in  relation  to  himself.  In 
addition  to  the  testimony  of  the  facts,  you  have  what  is 
also  powerful  testimony  against  the  sanity  of  this  lady. 
You  have  the  testimony  of  accomplished  physicians  who 
visited  her  as  physicians,  and  examined  her  mental  char- 
acteristics and  peculiarities,  who  are  accustomed  to  do 
such  things,  both  of  whom  tell  you  that  at  the  time  of 
the  execution  of  this  will  she  could  not  have  executed 
a  paper  as  the  act  of  a  sound  and  disposing  mind.  It  is 
for  you  to  decide  upon  all  the  facts  of  the  case.  If  you 
say  that  tliis  will  is  the  will  of  a  sane  person,  the  effect 
of  it  will  be  to  transfer  the  propert}^  as  the  will  directs. 
If  you  find  that  the  will  is  not  the  will  of  a  sound,  sane, 
natural  disposing  mind,  this  property  goes  to  the  heirs- 
at-law,  the  same  as  if  no  will  had  ever  been  executed  by 
this  lady.  You  will  therefore  take  these  questions  and 
answer  them." 

The  jury  retired  to  their  room,  and  after  an  absence 
of  a  few  minutes  returned. 

The  Clerk  (addressing  the  foreman).  "Have  you 
agreed  to  your  verdict  ?" 

The  Foreman.  "  We  have.  We  find  for  the  plaintiffs, 
and  that  Madame  Jumel  was  of  unsound  mind." 

The  issues  were  then  handed  to  the  Clerk,  the  an- 
swers to  the  first  three  questions  being  in  the  affirmative, 
and  to  the  fourth  and  fifth  questions  in  the  negative. 
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sponsibility for  crimes  in  cases 
of  Proper  and  Cantor,  51-58. 

Balcom,  Supreme  Court  Judge,  270. 

Barnard,  Supreme  Court  Judge,  384, 
396-398. 

Bebe,  Welcome  R.,  City  Judge,  196. 

Bennett,  James  Gordon,  205. 

Betts,  Judge  U.  S.  District  Court  for 
Southern  District  of  N.  Y.,  29, 
30,  36. 

Blue  Pill,  41. 

Blunt,  Nathaniel  Bowditch,  District 
Attorney  of  City  and  County  of 
N.  Y.,  99-101, 106, 107, 112-121, 
128-129,  132-136,  138-143,  156- 
161. 

Bodine,  Polly,  trials  of,  for  the  mur- 
der of  Emeline  Houseman ;  curi- 
ous incidents  during  the  trials, 
15-23. 

Bosworth,  Joseph  S.,  controversy  be- 
tween him  and  Judge  John  H. 
McCunn,  each  claiming  to  be 
elected  Judge  of  the  Superior 
Court  of  the  City  of  N.  Y.,  275- 
278. 

Brady,  James  T.,  11,  84-86,  121,254, 
259. 

Branch,  Stephen  H.,  204-206. 

Brown,  United  States  against,  tried 
in  the  U.  S.  Circuit  Court  in  N.  Y. 
City  in  1854,  upon  the  charge  of 


400 


INDEX 


having  passed  counterfeit  mon- 
ey ;  a  curious  case  of  surprise, 
182-184. 

Brown,  Orville  H.,  against  Charles  M. 
Davidson,  an  extraordinary  ac- 
tion of  cyHm.  con.  ;  remarkable 
incidents  of  the  trial,  223-229 ; 
opening  address  of  Mr.  Clinton 
to  the  jury,  230-251. 

Browning,  Alexander,  Attorney-Gen- 
eral of  the  State  of  New  Jersey, 
25-27. 

Bryant,  William  Cullen,  Editor  of  N.Y. 
Evening  Post,  207,  208. 

Butler,  Benjamin  F.,  ex -Attorney- 
General  of  U.  S.,  11,  30-33,  48. 

Cancemi  Case,  253,  254. 

Cantor,  John  A.,  a  noted  forger ;  his 
trial  on  indictment  for  passing 
counterfeit  money ;  his  bad  char- 
acter his  only  defense ;  extraor- 
dinary forgeries  committed  by 
him  while  in  State  Prison,  55- 
58. 

Carnal,  Henri,  convicted  in  N.  Y.  Oyer 
and  Terminer  of  the  murder  of 
Charles  M.  Rosseau;  a  most  ex- 
traordinary case,  attended  with 
thrilling  incidents  from  the  be- 
ginning of  the  trial  to  the  end  of 
the  legal  proceedings,  which  occu- 
pied several  years,  97-136. 

Carnly,  Thomas,  Sheriff  of  City  and 
County  of  N.  Y.,  112,  116-118. 

Challenges  to  Jurors,  for  principal 
cause  and  to  the  favor,  99,  100, 
111,  119, 120,  124-127,  131,  132. 

Chowder  Appeals,  217,218. 

Circumstantial  evidence  in  the  fourth 
degree,  a  juror's  notion  of,  on  a 
murder  trial,  16. 

Clark,  Horace  F.,  62,  64,  68,  69,  86, 
87. 

Clark,  Lott  C,  15-17. 
/    Clergyman,  curious  case  of  two  rival 
Boards  of  Vestrymen;  singular 
charge  of    disorderly    conduct, 
187-189. 

Clinton,  De  Witt,  94. 

Cochrane,  John,  62-64,  68. 

Colored  Witness  and  her  "  dress,"  186, 
187. 

Cooper,  J.  Feniraore,  206. 

Crim.  Con.  Case,  223-251. 


Crimmins,  convicted  of  murder   and 

executed,  252,  253,  261,  262. 
Cross-examination  of  witnesses,  90, 91. 
Culver,  E.  D.,  174,  176,  180. 
Curious  Incident,  184-186. 
Cutler,  Peter  Y.,  51. 
Cutting,  Francis  B.,  82,  83. 

Davidson,  Charles  M.,  suit  of  Orville 
H.  Brown  against,  223-229; 
opening  address  of  Mr.  Clinton 
to  the  jury,  230-251. 

Davies,  Henry  E.,  Judge,  contest  be- 
tween him  and  Judge  Cliarles  A. 
Peabody  for  a  seat  on  the  N.  Y. 
Supreme  Court  Bencii ;  extraor- 
dinary features  of  the  contest, 
209-218;  curious  anecdotes  in 
respect  to  Judge  Davies,  217, 
218. 

Denio,  Hiram,  Cliief  Judge  of  Court 
of  Appeals,  135,  260,  270,  271. 

Devlin,  John  E.,  277. 

De  Witt  Clinton,  15-17. 

Disorderly  conduct,  strange  notions 
of,  in  respect  to  a  clergyman, 
187-189. 

Duel,  way  one  was  avoided  between 
two  Congressmen,  67,  68. 

Edmonds,  John  W.,  Judge,  17,  19, 
20,  75,  76,  98-108,  111,  115, 129- 
132. 

Emot,  James,  Supreme  Court  Judge, 
270. 

Error,  writ  of,  in  capital  cases  with  a 
stay  of  proceedings ;  way  right 
of  a  judge  to  grant  was  first  es- 
tablished, 111,115,  116, 119-131. 

Evarts,  William  M.,  207. 

FiuE  Cases  against  the  City  of  N.  Y., 

arising  out  of   the  great  fire  in 

1835,  9-14. 
Forrest,  Edwin,  trial    for   divorce   in 

suit  brougiit  against  him  by  his 

wife,  71-73. 
Fullerton,  William,  281,  340. 

Gerard,  James  W.,  78-84,  228. 

Gold-dust  Swiniile  ;  a  man  in  his  des- 
peration determined  to  commit 
perjury  or  suicide  ;  the  way  Mr. 
Clinton  extricated  him  from  his 
difficulties,  219-222. 
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Graliam,  Charles  K.,  88. 

Graham,  David,  1,  9-13,  15,  17-20, 
22,  25,  20,  28,  37,  38,  43,  44,  62- 
65,  68,  87-92,  103,  218. 

Graham,  De  Witt  C,  88. 

Graliam,  John,  44,  45,  88,  276,  277. 

Graliam,  Tliomas,  88. 

Greeley,  Horace,  curious  incidents  and 
anecdotes  relating  to  him,  202- 
208  ;  suit  against,  for  libel,  by 
F.  A.  Talmadge,  190-202. 

Griffin,  George,  92. 

Gninzig,  Otto,  convicted  in  the  N.  Y. 
Oyer  and  Terminer  for  the  mur- 
der of  his  wife  ;  a  very  remark- 
able case,  accompanied  with 
startling  incidents,  137-172. 

Hall,  A.  Oaket,  69,  70,  136,  162, 
163,  194. 

Hall,  J.  Prescott,  207. 

Hail,  Judge  of  U.  S.  District  Court 
for  Northern  District  of  N.  Y., 
183. 

Hallock,  Editor  of  New  York  Journal 
of  Commerce,  207,  208. 

Harris,  Ira,  Supreme  Court  Judge, 
110-114,  117-129,  137,  138,  145, 
157,  160. 

Hartung  Case,  258-261. 

Hastings,  defeated  by  Mike  Walsh 
in  his  efforts  to  obtain  a  nomina- 
tion from  Tammany  Hall  for  the 
Assembly ;  secured  the  indict- 
ment of  Walsh  for  libel;  trial 
of  Walsh ;  Hastings  addressed 
the  jury,  44-48. 

Hell  in  Uproar,  a  prisoner's  idea  of, 
on  his  trial  for  murder,  28. 

Hill,  Nicholas,  Jr.,  88. 

Hoffman,  Ogden,  66-68,  74-77,  98. 

Hornblower,  Chief-Justice  of  Supreme 
Court  of  N.  J.,  25-27. 

Hunt,  Washington,  Governor  of  New 
York  State,  101,  105,  106,  108, 
115,  137-143,  161,  166. 

Impudenck,  unique  specimens  of,  48, 

86,  207,  208. 
Insanity,    defense    of,    in    cases    of 

Spencer,  24-28  ;    of  Rosier,  29- 

36  ;  of  Russ,  37-41. 

Jay,  John,  174,  176,  180. 
Jones,    Samuel,     Chief -Justice,    his 
26 


habit  of  closing  his  eyes  and 
sometimes  sleeping  when  presid- 
ing at  trials  and  when  sitting  at 
General  Term,  278-280. 

Jordan,  Ambrose  L.,  1,  77,  91,  114- 
116,  128. 

Judicial  Murder,  instances  of,  137- 
140.  252,  253,  261,  262. 

Jumel  Will  Case,  extraordinary  con- 
test, especially  interesting  on  ac- 
count of  the  historic  associations 
connected  with  the  decedent, 
Madame  Jumel,  who,  after  the 
death  of  Mr.  Jumel,  her  first  hus- 
band, was  married  to  Aaron 
Burr,  Vice-President  of  theUnited 
States,  384-398. 

Kent,  William,  Circuit  Judge,  17. 
King,  James  G.,  Jr.,  Supreme  Court 
Judge,  131. 

La  Paugh,  it.  D.,  174, 177,  181. 
Lawyers,  Brief  Incidental  Sketches  of: 
Brady,  James  T.,  84-86. 
Clark,  Horace  F.,  86,  87. 
Cutting,  Francis  B.,  82,  83. 
Gerard,  James  W.,  78-84. 
Graham,  David,  87-92. 
Griffin,  George,  92. 
Hall,  A.  Oakey,  69,  70. 
Hoffman,  Ogden,  76,  77. 
O'Conor,  Charles,  73-81,  84-86. 
Ogden,  David  B.,  92. 
Rikers,  93-96. 
Van  Buren,  John,  73-76. 
Wilson,  George,  92,  98. 
Legal  Practice  and  J  udicial  Proceed- 
ings, peculiar  features  of,  when 
Mr.  Clinton  was  admitted  to  the 
Bar,  5-8. 
Lemmon  Slave  Case,  a  very  interest- 
ing  and    important    case,    173- 
181. 
Leonard,  William  H.,  Supreme  Court 

Judge,  281. 
Letters  of :  Blunt,  N.  B.,  in  Orunzig's 
case,  156-161;  Mr.  Clinton  an- 
swering Mr.  I31unt's  letters  in 
Grunzig's  case,  162-165;  Mr. 
Clinton  in  Carnal's  case,  123, 
124;  Judge  Harris  in  Carnal's 
case,  124-127. 
Libel,  suits  for,  against  Horace  Gree- 
ley, 190-208  ;  against  James  Wat- 
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son  Webb,  207,  208  ;  against  D. 
Francis  Bacon,  207,  208. 

Loomis,  Arpliaxad,  88. 

Lord,  Daniel,  93. 

Lott,  Supreme  Court  Judge,  342. 

Lowenberg,  Moses,  convicted  in  the 
N.  Y.  Oyer  and  Terminer  in  De- 
cember, 1861,  of  the  murder  of 
Samuel  Hoffman ;  the  case  ap- 
pealed ;  extraordinary  and  unac- 
countable decisions  of  the  Su- 
preme Court  and  the  Court  of 
Appeals,  263-274. 

McCuNN,  John  H.,  Judge,  controversy 
between  him  and  Judge  Joseph 
S.  Bosworth,  each  claiming  to  be 
elected  Judge  of  the  Superior 
Court  of  tlie  City  of  New  York, 
275-278. 

McKeon,  Jolin,  District  Attornev,  37, 
38,  64,  183,  184. 

Millspaugh  V.  Adams,  a  celebrated 
and  extraordinary  mm.  con.  case, 
281-341. 

Mitchell,  William,  Supreme  Court 
Judge,  131. 

Montford,  Napoleon  Bonaparte,  Police 
Justice,  60-62. 

Morris,  Robert  H.,  4. 

Morrison,  Roderick  N.,  15. 

Murder  Trials,  15-23,  24-28,  37-41, 
97-136,  137-172,  252-262,  263- 
274. 

NiLES,  George  W.,  a  practising  law- 
yer in  the  City  of  New  York  con- 
victed in  N.  Y.  Genei'al  Sessions 
of  obtaining  money  by  false  pre- 
tenses ;  extraordinary  features 
of  the  trial,  59-70. 

Nine  Tailors  on  a  jury,  37,  38. 

Northrup,  a  young  lawyer,  tried  in 
March,  1866,  in  the  Oyer  and 
Terminer  of  Westchester  County, 
State  of  New  York,  upon  an  in- 
dictment charging  him  with  at- 
tempting to  murder  his  wife ;  ad- 
dress of  Mr.  Clinton  to  the  jury, 
342-383. 

Noyes,  William  Curtis,  276,  277. 

Oakley,  Thomas  J.,  Chief- Justice 
Superior  Court  of  N.  Y.  Citv, 
278. 


O'Conor,    Charles,     1-5,  73-86,  213, 

215,216,388-396. 
Ogden,  David  B.,  92. 
Osborne,  Police  Justice,  147. 

Paine,  Judge  of  Superior  Court  of 
N.  Y.  City,  173,  174,  180,  181. 

Peabody,  Charles  A.,  Judge,  contest 
between  him  and  Judge  Heniy 
E.  Davies  for  a  seat  on  the  N.  Y. 
Supreme  Court  Bench ;  extraor- 
dinary features  of  the  contest, 
209-217. 

Perorations,  remarkable,  in  addresses 
to  juries  in  murder  cases  by  A. 
Browning,  Attorney -General  of 
New  Jersey,  26,  27;  by  Henry 
E.  Davies  (afterwards  Supreme 
Court  Judge  and  Chief  Judge  of 
Court  of  Appeals),  218. 

Perpetual  Motion,  Prudent  Rosier  ad- 
judged to  be  insane  because  he 
thought  he  had  discovered  the 
secret  of  it,  29-36. 

Physician  who  had  a  wife,  187, 

Piatt,  James  N.,  1. 

Porter,  John  K.,  216. 

Preposition,  how  absence  of  "  with  " 
in  indictment  saved  the  life  of 
Mortimer  Siiay,  convicted  of  mur- 
der, 252-262.' 

Proper,  Samuel  J.,  a  specialist  in  the 
crime  of  obtaining  property  by 
false  pretesnes ;  his  bad  charac- 
ter relied  on  as  a  defense,  51-55. 

Raymond,  Heniiy  J.,  205. 
Repeal  of  Penal  Stiitutes  without  Sav- 
ing Clause  ns  to  Past  Offenses, 
254,  255,  258-261,  266-269. 
Riker : 

D.  Pha^nix,  95. 
Henry  L.,  95. 
JohuIL,  95. 
John  L.,  95. 

Richiird,  founder  of   law  business 
carried  on  by  the  Rikers,  93-96. 
Samuel,  the  first,  95. 
Sanmel,  the  second,  96. 
Roberts,  Nathaniel  W.,  a  practising 
lawyer  tried  vipon  an  indictment 
for   obtaining   money    by    false 
pretenses  and  convicted,  59-69. 
Roosevelt,  James  I.,  Supreme   Court 
Judge,  184-186. 
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Rosier,  Prudent,  indicted  for  larceny 
on  the  high  seas ;  the  defense 
of  insanity  interposed ;  a  very 
extraordinary  case,  29-36. 

Ruggles,  Judge  of  Court  of  Appeals, 
159. 

Russ,  Calvin,  convicted  of  the  murder 
of  his  wife;  peculiar  features 
of  the  trial ;  strange  incidents 
that  followed,  37-41. 

Sanford,  Edward,  51. 

Scott,  John  B.,  Recorder,  45,  47. 

Scudder,  J.  W.,  District  Attorney  of 
Hudson  Co.,  N.  J.,  25,  26. 

Shay,  Mortimer,  convicted  of  murder 
ill  N,  Y.  Oyer  and  Terminer, 
February,  1860;  interesting  in- 
cidents connected  with  the  trial 
and  arguments  of  the  case  on 
appeal,  252-262. 

Smith,  James  M.,  37. 

Smith,  Truman,  United  States  Sena- 
tor, his  extraordinary  conduct  in 
case  o,f  Brown  v.  Davidson,  225- 
229. 

Spencer,  Eliphalet  M.  S.,  tried  for 
the  murder  of  his  wife  ;  peculiar 
and  extraordinary  incidents  of 
the  trial,  24-28. 

Spencer,  Hamilton,  1. 

Spencer,  Joshua  A.,  11-13. 

Surprise,  a  curious  case  of,  183, 
184. 

Swartwout,  John,  94 ;  Robert,  94. 

Talmadgk,  Frk.deuick  a.,  against 
Horace  Greeley  ;  a  curious  ac- 
tion for  libel,  1*90-202. 


Van  Bl'ren,  John,  71-73,  75,  76. 
Vandervoort,  Henry,  Clerk  of  N.  Y, 

Oyer   and   Terminer   and   K.  Y. 

General  Sessions,  112. 
Vanity,  the  strongest   illustration  of 

feminine,  on  record,  21-23. 
Van  Wvck,  John,  94. 
Verren,"Rev.  A.,  158,  167-169,  171. 

Wakeman,  Edgar  B.,  25. 

Walsh,  Mike,  his  extraordinary  politi- 
cal and  public  career;  his  trial 
on  indictment  for  criminal  libel ; 
peculiar  and  interesting  feat- 
ures of  the  case,  42-50. 

Webb,  J.  Watson,  editor  of  N.  Y. 
Courier  and  Inquirer,  207,  208. 

Webster,  Daniel,  argument  of,  in  fire 
cases,  ll-lo. 

Whiting,  James  R.,  17,  20,  21. 

Williamson,  Benjamin,  District  At- 
torney of  Essex  Co.,  N.  J.  (after- 
wards Chancellor  of  the  State 
of  New  Jersey),  25,  26. 

Wilson,  George,  92,  93. 

Wood,  Fernando,  indicted  in  the  City 
of  New  York  in  November,  1851, 
upon  the  charge  of  having  ob- 
tained money  or  property  by 
false  pretenses,  190;  indictment 
quashed,  195-199;  his  public  ca- 
reer as  Mayor  of  New  York  City 
and  as  a  member  of  Congress, 
200-203. 

Wright,  Judge  of  Court  of  Appeals, 
269,  270. 

Young,  John,  Governor  of  the  State 
of  New  York,  39-41. 
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